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Reed, Chuck, Mayor, City of San José, Capital of Silicon Valley, San José, 
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NOMINATION OF DAVID W. OGDEN, NOMINEE 
TO BE DEPUTY ATTORNEY GENERAL, U.S. 
DEPARTMENT OF JUSTICE 

WEDNESDAY, FEBRUARY 5, 2009 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 9:37 a.m., room SD– 

226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, Chair-
man of the Committee, presiding. 

Present: Senators Leahy, Feingold, Cardin, Whitehouse, Wyden, 
Kaufman, Specter, Hatch, Kyl, and Sessions. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning, everyone. I see my friend Sen-
ator Warner here. He seems to be living in this Committee re-
cently. 

On Tuesday, Eric Holder was sworn in as the 82nd Attorney 
General of the United States. He had strong bipartisan support. In 
fact, he got the highest number of ‘‘aye’’ votes of any Attorney Gen-
eral for over a decade. In this Committee, it was 17:2, and I think 
that was a testament to Mr. Holder’s character, integrity, and inde-
pendence. It also shows that it’s time to restore the Justice Depart-
ment and restore the American people’s confidence in Federal law 
enforcement. 

Today the Committee restores, or continues the work of restor-
ing, the Department. President Obama nominated David Ogden, a 
former high-ranking official both at Justice and Defense Depart-
ments, to be Deputy AG, the number-two position at Department 
of Justice, basically, the one who manages the Department and 
acts as Attorney General in the absence of the Attorney General. 

In fact, currently the hold-over Deputy Attorney General, acting 
as Attorney General, who has been in charge between Attorney 
General Mukasey’s resignation at the end of President Bush’s term 
and Attorney General Holder’s confirmation. 

In that regard, let me publicly thank Deputy Attorney General 
Mark Filip, who was appointed by President Bush. He came from 
Chicago, left a lifetime appointment as a Federal judge, motivated 
by public service, knowing that it was just going to be a short-term 
position, but he’s done a commendable job. He’s worked with many 
of us on both sides of the aisle to revise the McNulty memo, and 
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many other important issues. So, I commend outgoing Deputy At-
torney General Filip. 

But it was another Deputy Attorney General, a different one, an 
earlier one during the Gonzales era who had direct supervisory au-
thority over United States Attorneys during the scandalous firings 
for partisan political purposes. That Deputy Attorney General re-
signed following the investigation by this Committee. 

The report by the Department of Justice’s own internal oversight 
office has confirmed the findings of our investigation. Those con-
clude that both he and former Attorney General Gonzales abdi-
cated their responsibility to safeguard the integrity and independ-
ence of the Department by failing to ensure that the removal of 
U.S. Attorneys was not based on improper political considerations. 

I mentioned that because of mistakes of the past show how im-
portant this position is for the future. Now, Mr. Ogden’s nomina-
tion has received dozens of letters of support. Nearly every major 
law enforcement organization—let me just refer to a couple: the 
National Association of Police Organizations wrote that ‘‘David 
Ogden has the experience and knowledge necessary to direct our 
Nation’s law enforcement efforts.’’ 

Chuck Canterbury, the national president of the Fraternal Order 
of Police, wrote that Mr. Ogden ‘‘possesses the leadership and expe-
rience that the Justice Department will need to meet the chal-
lenges which lay before us.’’ 

The National Sheriffs Association joined the law enforcement 
support for Mr. Ogden. They wrote that his ‘‘comprehensive back-
ground and experience in civil litigation complements Attorney 
General nominee Eric Holder’s experience in criminal law, thus 
making him the ideal nominee for Deputy Attorney General.’’ 

Mr. Ogden’s nomination has received strong endorsement from 
Republican and Democratic former public officials and high-rank-
ing veterans at the Department. Larry Thompson, who’s a former 
Deputy Attorney General himself, describes Mr. Ogden as ‘‘a bril-
liant and thoughtful lawyer who has the complete confidence and 
respect of career attorneys at main Justice. David will be a superb 
Deputy Attorney General.’’ 

Well, I agree. Mr. Ogden is a lawyer’s lawyer. He has broad ex-
perience in government and private practice. I think he has the ex-
perience, for example, not at the Department of Justice, but at the 
Department of Defense, that’s going to be the key to success in the 
years ahead. 

He was, as Senator Warner knows, Deputy General Counsel at 
Defense. A dozen retired military officers who served as Judge Ad-
vocates General have endorsed Mr. Ogden’s nomination, calling 
him ‘‘a person of wisdom, fairness, and integrity’’, ‘‘a public servant, 
vigilant to protect the national security of the United States’’, and 
a civilian official who values the perspective of uniformed lawyers 
in matters within their particular expertise. 

He is the kind of serious lawyer and experienced government 
servant who understands the special role the Department of Jus-
tice has to fulfill in our democracy and he has the knowledge and 
ability to help restore it. He is going to be a critical asset for the 
Attorney General. He can help restore the best traditions of the De-
partment by ensuring that the career professionals at the Depart-
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ment are able to do their jobs and enforce the law without fear or 
favor. So, I commend him and his family for the willingness to 
serve. 

I yield to the distinguished senior Senator, and longest-serving 
Senator from the State of Pennsylvania. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Thank you, Mr. Chairman. The nominee, 
David Ogden, does bring an outstanding resume to this position 
academically: Phi Beta Kappa, University of Pennsylvania, magna 
cum laude; Harvard Law Review; outstanding professional creden-
tials. I look forward to an opportunity to discuss the responsibil-
ities of the office with the nominee. 

There has been understandably, a large number of submissions. 
We’re looking at some eight nominees, and so far the academic and 
professional credentials look very promising. That does not mean 
that this committee has any lesser responsibility to find out more 
about them as they prepare to run the Department of Justice. 

We are under very heavy time pressure to complete a great deal 
of work on a schedule which I believe requires more time. There 
are eight nominations pending beyond the Deputy Attorney Gen-
eral: the Solicitor General, the Associate Attorney General, the As-
sistant Attorney General, Legal Counseling, the National Security 
Division, Criminal Division, Civil Division, and the Antitrust Divi-
sion, all very important, very complicated jobs. 

Staff has been trying to work out a schedule which can be accom-
modated by a relatively small minority staff. It would be my hope 
that staff could work this out so it would not take up the time of 
the Chairman and the Ranking Member. We’re proceeding here 
today with Mr. Ogden on a questionnaire which was received on 
January 23rd, including two and a half boxes of writings and sup-
plementary materials on January 30th. 

We have a hearing for the Solicitor General, the dean of the Har-
vard Law School, a very impressive woman, Elena Kagan, whom 
I talked to yesterday at some length. But we didn’t get her ques-
tionnaire until January 26th, including approximately 2,000 pages 
of writings. She provided the Committee with audio files of 58 of 
her speeches yesterday, and we’re still reviewing over 60 hours of 
speeches. Well, on the face of that there simply isn’t adequate time 
to find out what her record shows to be in a position to intelligently 
question her. 

We have a hearing also on the same date, next Tuesday, for the 
nominee for Associate Attorney General, Tom Perelli, whose ques-
tionnaire was received on January 30th late in the afternoon, in-
cluding approximately 500 pages of materials. 

Now, I won’t go on with a long list because we have a big hearing 
here, but I’ll put the balance in the record, and an analysis of the 
time that has been taken on preparation of similar hearings in the 
past, which shows a great deal more time to prepare. 

[The information appears as a submission for the record.] 
Senator SPECTER. I’ve had strenuous concerns raised by my col-

leagues on the Republican side of the aisle. I hope their staffs will 
urge them to come to participate in these hearings because Deputy 
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Attorney General is very, very important, as are all of these posi-
tions. I have reason to believe that some are not coming because 
they are not prepared to participate, which is regrettable. But I do 
hope that this can be worked out on the staff level so that it does 
not take the time of the Chairman or myself. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Well, thank you. We will try to move as expe-

ditiously, of course, as we did during the President Bush time, in 
moving his people. I would assume that we’d want to do the same 
thing for President Obama. 

I’m going to put into the record statements by Senator Mark 
Warner and Senator Jim Webb from Virginia. They’re at another 
hearing. As Senator John Warner knows, that happens all the 
time. So their statements in support of the nominee will be placed 
in the record. 

[The prepared statements of Senator Mark Warner and Senator 
Jim Webb appear as a submission for the record.] 

Chairman LEAHY. I yield to our distinguished former colleague, 
a man I’ve always called my Senator when I’m away from home, 
Senator John Warner. 

PRESENTATION OF DAVID W. OGDEN, NOMINEE TO BE DEP-
UTY ATTORNEY GENERAL, DEPARTMENT OF JUSTICE, BY 
HON. JOHN WARNER, A FORMER U.S. SENATOR FROM THE 
STATE OF VIRGINIA 

Senator WARNER. Thank you, Mr. Chairman, Senator Specter, 
and Members of the Committee. I am privileged to appear before 
you again on behalf of this distinguished nominee. I appeared on 
his behalf about a decade ago in a Senate confirmation proceeding, 
and I was privileged to be asked to return this time for this very 
important nomination, and to be considered by this Committee. 

I wish to commend the Chair, the Ranking Member, and the 
members of the Committee with, really, I think the very thorough 
and expeditious way in which the nomination of the Attorney Gen-
eral, Mr. Holder, was handled and voted upon by the Senate. In 
this instance, this is one of the most extraordinary, well-qualified 
individuals that I have ever had the privilege to introduce to the 
U.S. Senate. He is joined here today by members of his family; I’ll 
allow the Chair to appropriately and timely recognize that. Of 
course, I shall ask that my full statement be placed in the record. 

Chairman LEAHY. Without objection. 
[The prepared statement of Senator John Warner appears as a 

submission for the record.] 
Senator WARNER. That he oversees the Department. The Depart-

ment has more than $20 billion annual budget and more than 
100,000 employees nationwide, and his managerial skills—and he 
has proven managerial skills—would be brought to bear on that. 

But how fortunate America is to have someone as knowledgeable 
and as experience as David Ogden to step up and serve our great 
Nation in this challenging role. David has been a practicing lawyer 
for more than a quarter of a century and he devoted more than a 
decade of that legal career to public service, mostly in the senior 
positions at the Department of Justice. 
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As the distinguished Ranking Member said, after graduating 
summa cum laude and Phi Beta Kappa from the University of 
Pennsylvania, David attended Harvard Law School, graduating 
from Harvard magna cum laude, and as the editor of the Harvard 
Law Review in 1981. 

Subsequent to law school, David served as a judicial law clerk, 
working for the Honorable Abram Sofer, a U.S. District judge on 
the Southern District of New York. Upon completion of this 1-year 
clerkship, he was selected to serve on the U.S. Supreme Court as 
a law clerk for the Honorable Harry Blackman. 

After completing two clerkships, David entered private practice 
and was eventually promoted to partner at a well-respect law firm, 
Jenner & Block. In 1994, he left private practice to serve as Deputy 
Attorney General and legal counsel at the U.S. Department of De-
fense, as was mentioned by our distinguished Chairman. During 
his time at the DOD, David was awarded the medal for distin-
guished public service—it’s the highest civilian award that can be 
awarded by the Secretary of Defense. 

In 1995, David left the Department of Defense and began his 
service in the U.S. Department of Justice. At the Department, 
David worked in a variety of roles, including Associate Deputy At-
torney General, Chief of Staff and Legal Counsel to the Attorney 
General, and as Assistant Attorney General for the Civil Division. 

Since leaving government service in 2001, David has worked as 
a partner at the distinguished and venerable law firm of Wilmer, 
Cutler, Pickering, Hale & Dorr. At the firm, he is co-chair of the 
Regulatory and Government Affairs and Litigation Departments. 

Now, Mr. Chairman, I would say without any reservation that 
this very fine individual was deemed qualified by the U.S. Senate 
in previous confirmations, and having had the added experience 
now as an Assistant Attorney General, he is even more experienced 
to serve as the Deputy Attorney General. So, I would be hopeful 
that this Committee will look favorably upon this nomination. 

In preparation, Mr. Chairman, if the chair will kindly indulge me 
a moment, I had a long meeting with this nominee, even though 
I had been with him before, because I was concerned about his ap-
proach to the very important role that the Department of Justice 
plays over national security responsibilities of the executive 
branch: the duty to work with the Departments of State, Defense, 
and the intelligence community as a whole to keep our Nation safe 
and to deter the many diverse threats against security, while pro-
tecting the civil liberties of our citizens. 

A gathering of intelligence relating to these threats is essential, 
and that responsibility has rested for many generations on the 
shoulders of the most dedicated and courageous of public servants. 
If I might say with a deep sense of humility, 40 years ago this 
month I sat before the U.S. Senate and was confirmed as Under 
Secretary of the Navy, and from that day to this day I have had 
constant association with the intelligence community, serving on 
the Intelligence Committee with two of our colleagues here on the 
bench today. 

I am gravely concerned that we’ve gone through a very serious 
period of passing laws, trying to make certain that the rule of law, 
which is the very fundamental basis for our Nation, is upheld not 
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only here in the United States, but in the eyes of the world and 
in compliance with the treaties of the world, as we collect intel-
ligence. 

There’s been some discussion about actions taken by persons in 
the intelligence field and collection field in years past, and I sub-
scribe to the theory that no man, no woman is above the law. But 
I believe in my own experience, having dealt with these people for 
40 years, they are among the most dedicated and courageous of our 
public servants. 

As we move into the future and look to the past and we are being 
guided by perhaps mistakes that were made in the past, I would 
draw the attention of our distinguished panel here today to the de-
bate on the floor on Tuesday of this wee, February 2nd, at which 
time a number of Senators addressed this question of the past and 
how to address it in the future. 

Senator Bond, speaking on the floor, said, ‘‘I invite my colleagues’ 
attention to the following written assurance given by Mr. Eric 
Holder to Senator Kyl about a week ago concerning the investiga-
tion of intelligence officials conducting intelligence activities in the 
past.’’ Eric Holder replied to Senator Kyl as follows: ‘‘Prosecutorial 
and investigative judgments must depend on the facts. No one is 
above the law. But where it is clear that a government agent has 
acted in responsible and good-faith reliance on Justice Department 
legal opinions authoritatively permitting his conduct, I would find 
it difficult to justify commencing a full-blown criminal investiga-
tion, let alone a prosecution.’’ 

So I was very satisfied with the nominee’s observations about 
this particular part of the responsibilities of the Department, and 
I will leave to him to speak to the Committee on it. 

Chairman LEAHY. Thank you. 
Senator WARNER. I thank you, Mr. Chairman, for the privilege 

to appear before you, a friend of 30 years here in this institution. 
Chairman LEAHY. Thank you. 
Senator WARNER. And my dear friend Senator Specter, and other 

members of the Committee. 
Chairman LEAHY. I thank the Senator very much. I’m sorry to 

rush, but because the bill that’s on the floor, I anticipate, any time, 
being called back for votes and we don’t want to interrupt if we 
can. 

Thank you very much. Your full statement will be placed in the 
record, of course. 

Senator WARNER. Good. I have Senator Webb’s statement here. 
He was unable to attend. I will hand it to the Clerk. 

Chairman LEAHY. Thank you very much. 
Senator WARNER. Thank the Chair. 
Chairman LEAHY. We’re probably going to be making this a 

weekly event with you. 
[Laughter.] 
Senator WARNER. No, no. 
Chairman LEAHY. Mr. Ogden, would you please step forward? 
Mr. OGDEN. Yes, Mr. Chairman. 
Chairman LEAHY. Would you raise your right hand and repeat 

after me? 
[Whereupon, the witness was duly sworn.] 
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Chairman LEAHY. Thank you very much. 
I think we want to change your name plate there. 
Mr. Ogden, I think, as Senator Warner mentioned, you have fam-

ily members here. Would you like to introduce your family, so 
someday that will be in the Ogden archives or records showing 
they were here? 

Mr. OGDEN. The very small archive, I’m sure, Senator. Mr. 
Chairman, thank you very much. I would like to do that. 

Chairman LEAHY. Please do that. 
Mr. OGDEN. This is my wife, Anne Harkavy. Our one-month old 

daughter is not here today. She’s home. But she’d be in Anne’s lap 
if that were possible. 

Chairman LEAHY. Congratulations on the—— 
Mr. OGDEN. Thank you. 
Chairman LEAHY. On the birth of your daughter. 
Mr. OGDEN. Thank you, Mr. Chairman. 
This is my sister Connie Graham, my uncle Bill Condrell, my sis-

ter Cece Ogden. Behind in the second row is my sister Jessica 
Ogden. Over on the other side, my daughter Elaine Ogden, my son 
Jonathan Ogden, and my mom, Elaine Ogden. In the row behind, 
very importantly, I don’t want to forget, my lovely nieces, Christina 
and Juliana Graham. 

Chairman LEAHY. The Ogden family sort of fills up half the room 
here. 

[Laughter.] 
Mr. OGDEN. I apologize for that, Mr. Chairman. It’s a good thing. 
Chairman LEAHY. Please go ahead. 

STATEMENT OF DAVID W. OGDEN, NOMINEE TO BE DEPUTY 
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE 

Mr. OGDEN. Thank you. Mr. Chairman, Ranking Member Spec-
ter, and members of the Committee, it is a great honor to be here 
today as the nominee to be the next Deputy Attorney General of 
the United States. I am grateful and humbled that President 
Obama and Attorney General Holder have placed such confidence 
in me. 

I would like to thank the members of the Committee and their 
staffs for showing me every courtesy and providing me with the op-
portunity to meet with many of you. Each of those meetings has 
been instructive and, if I am fortunate enough to be confirmed, I 
will benefit from your guidance, and I hope from continued dialog, 
on the full range of policy issues entrusted to the Department and 
within the responsibility of the Committee. 

I want to thank former Senator John Warner for being here 
today, and Senators Jim Webb and Mark Warner for their support. 
My family of Virginians is very fortunate to have had, and to con-
tinue to benefit from, such fine representatives in this body. 

I know you will recognize that I owe a great debt to my wife, 
Anne Harkavy, who is here today, who has agreed that I may 
stand for this important job just one month to the day after she 
gave birth to our beautiful daughter Natalie. Anne has been my 
law partner, and will always remain my partner in life. The oppor-
tunity for public service presented to me by this appointment 
would impose many burdens on her, and her willingness to take 
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them on speaks volumes about her love of our country and her hus-
band. Thank you. 

I want to thank my son Jonathan, who is a sophomore at the 
College of William & Mary, and my daughter Elaine, who is a high 
school senior and will soon be attending my alma mater, the Uni-
versity of Pennsylvania. I am immeasurably proud that they are 
such fine people, and grateful that they are such good friends. And 
though it is too soon for Natalie to understand anything that’s 
going on here, I also thank her for her sacrifices, which will be real, 
and hope she will read these words someday. 

I am so glad that my mother, Elaine Ogden, is here today. I wish 
that my dad, Hod Ogden, could be here too. From day one, my 
mom and dad taught me a lot of important things, among them to 
give the best of myself to my family, my community, and my coun-
try; to be willing to take a personal risk to do the right thing and 
to say ‘‘no’’ when no is the right answer. 

Like the other men and women who in recent memory have come 
before you to be considered for this position, the position of Deputy 
Attorney General, I have a special regard for the Department of 
Justice. I know it to be an essential bulwark of our democracy and 
our freedom. 

I am the proud son of a career Federal civil servant, so it did not 
surprise me during my service in the Department to witness the 
great dedication and expertise of its career personnel. But I took 
something away when I left the Department that I did not take in 
with me: The realization that the greatness of the institution is its 
dedicated career personnel, particularly those senior attorneys who 
have devoted their professional lives to the Department’s legal mis-
sions, and those law enforcement and national security profes-
sionals who put their personal safety at risk every day and night 
to defend our safety and our rights. 

Those career professionals are a precious national resource who 
carry forward the Department’s great traditions of independence, 
nonpartisanship, vigilance, restraint, fairness, and service and fe-
alty to the law. With proper support, they will continue to transmit 
those transitions across generations and administrations. 

I knew going in that the job of the Department’s non-career lead-
ership, including the attorney and the deputy, is to provide strong 
management and clear direction about the Department’s goals and 
to ensure good communication up and down and across the many 
components that comprise the Department, and with sister agen-
cies. 

I hope I learn something about how to do those things, but it is 
the Department’s career personnel who protect the public safety, 
the national security, the economy, the environment, and the public 
FISC, safeguard our civil and constitutional rights, operate our 
Federal prisons, and as important as any mission in any agency, 
ensure that our Federal Government itself operates consistently 
with its own laws. 

So while serving in the Department’s leadership I came to under-
stand that leadership’s real job in everything it does is to help the 
Department’s career professionals do the Department’s vital work. 

I also came to understand that the Department’s leadership, in-
cluding the Attorney General and Deputy, have another critical 
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duty: The duty to ensure that the Department’s career profes-
sionals are able to pass along those living, nonpartisan traditions 
to the next group that will at some point take their places, and 
that the leadership must reinforce those traditions with every offi-
cial act and statement. 

It is the chance once again to help the Department’s career pro-
fessionals do those things that brings me here today. I recognize 
that the challenges facing the Department may be as great as they 
ever have been across the entire range of the Department’s respon-
sibilities: National security, law enforcement, civil rights, managing 
our prisons, and the rest of those important responsibilities, but I 
am confident that under Attorney General Holder’s leadership, and 
with your assistance and support, the Department of Justice will 
meet these challenges. If confirmed as Deputy Attorney General, I 
will do everything I can to help. 

Thank you again for the opportunity to appear before you today. 
I know that there is great expertise here on both sides of the aisle. 
If confirmed, I hope to be able to call on you for guidance and will 
do my very best to ensure that the Department works closely with 
you. 

I would ask that my full statement be accepted for the record, 
and I look forward to your questions. 

Chairman LEAHY. Thank you, Mr. Ogden. It will be part of the 
record. 

[The prepared statement of Mr. Ogden appears as a submission 
for the record.] 

Chairman LEAHY. One of the most egregious examples we found 
during the investigation this Committee held into the Bush admin-
istration’s firing of U.S. Attorneys for political reasons was the re-
placement of Todd Graves as U.S. Attorney from Missouri by Brad 
Schlossman. He was a Justice Department official who for years 
was engaged in illegal partisan hiring practices at the Department. 

Now, once he was installed by former U.S. Attorney General 
Alberto Gonzales as interim U.S. Attorney, Mr. Schlossman 
brought four indictments on the eve of a closely contested mid-term 
election in Missouri. Now, in the red book, the longstanding poli-
cies of the Justice Department has—the guide book talks about 
Federal prosecution of election offenses and it provides, in inves-
tigating election fraud matters, that Justice Department ‘‘must re-
frain from any conduct which has the possibility of affecting the 
election itself. Thus, most, if not all, investigations of alleged elec-
tion crimes must await the end of the election to which the allega-
tions relate.’’ Now that’s something—a rule followed by both Demo-
cratic and Republican administrations previously. 

But the Gonzales Justice Department turned this on its head. 
They put out there changed policy from the red book and a green 
book to allow last-minute prosecutorial actions that would influ-
ence the outcomes of elections. Now, without going back through all 
the investigation we had of that, and the Inspector General’s report 
which is rather damning, let me ask you this looking forward: Will 
you reassure us that under your leadership these guidelines are 
going to be thoroughly reviewed, and if changes are needed, that 
they’ll be changed appropriately? 
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Mr. OGDEN. Yes, Mr. Chairman. I did have, in my prior service, 
familiarity with the policy that the Department had followed for 
many years, as embodied in the red book, as you describe. I think 
the importance that the Department, in its law enforcement func-
tion, not be utilized in any way that actually interferes with an on-
going election or has the appearance of doing that. It’s extremely 
important to avoid any possibility of that type of interference. I 
think the policy was a good one. 

I gather that the policy has been changed. I know there were 
some apparent deviations from the policy. We will look very closely 
at that to make sure that the right policy is in place and that 
there’s no interference in ongoing elections. That’s not to say that 
violations of law, in connection with elections, are not important. 
They’re critically important. The traditional practice has been to 
deal with them after the election so as to avoid any interference 
with the actual election itself. I think that policy generally worked 
well. 

Chairman LEAHY. Thank you. 
The mortgage crisis and the financial meltdown have contrib-

uted, as we all know, to the economic recession which began last 
year. I think we need more enforcement against financial frauds. 
I’m glad to see Attorney General Holder mention this on his first 
day in office. We have to find out those, and hold accountable, 
those who destabilize our economy and defrauded homeowners and 
investors. Now, the FBI and the U.S. Attorney’s Offices in recent 
years had to divert resources from criminal law priorities, including 
fraud and public corruption, into counterterrorism. The number of 
cases prosecuted has declined; in some places it’s been lack of staff-
ing. 

Now, I’m working on legislation with Senator Grassley of this 
Committee to increase resources for investigation and prosecution 
of mortgage fraud and financial fraud. Can you devote the needed 
resources to aggressively target mortgage and financial fraud? 

Mr. OGDEN. Yes. Mr. Chairman, it’s imperative that the re-
sources be available to address those issues. My understanding is 
that the Department has had to move a significant amount of re-
sources into the national security and counterterrorism area, and 
that was understandable and necessary. Obviously that priority 
has to be at the very top of the list. But the issues of financial 
fraud, in the mortgage area and other areas—it’s imperative that 
we address it with sufficient resources. If I am confirmed, we cer-
tainly will do that. 

Chairman LEAHY. Thank you. You served as Deputy General 
Counsel, as we mentioned before, for the Department of Defense, 
which got you involved in a great number of national security 
issues. These national security issues also are looked at by the De-
partment of Justice. You must have gained some insights when you 
worked at DOD that will help in the management of the Justice 
Department’s National Security Division. Is that correct? 

Mr. OGDEN. I’d like to think so, Mr. Chairman, yes. 
Chairman LEAHY. Good. 
Mr. OGDEN. I guess I would—if I were going to identify sort of 

three principle things I took away from that experience and my 
succeeding related experience at the Justice Department, is, first, 
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the enormous effort that’s required across agencies, across re-
sources in a coordinated way to defend our Nation’s security in a 
dangerous world. Obviously, our appreciation of the dangers be-
came all the greater, after I left that service, on September 11th, 
2001, and the succeeding events. But even then, it’s clear that it 
requires an enormous coordinated effort, a sustained effort. 

The second thing I would say, is it became very clear to me that 
turf battles, any sort of interference that can occur between agen-
cies, is the most detrimental possible kind of thing. It’s absolutely 
essential that the leadership of each of the agencies that are in-
volved in this, which include Defense, which include the Justice 
Department, the State Department, Homeland Security, the intel-
ligence agencies, recognize each other’s expertise and equities and 
work together constructively in a seamless way. The last thing, I 
mentioned in my opening remarks, the extraordinary career profes-
sionals at the Justice Department who I had the privilege of serv-
ing with. 

But there’s another absolutely marvelous career force that I got 
to know very well when I was at the Defense Department, which 
is our uniformed military, which bring extraordinary expertise, not 
just in—— 

Chairman LEAHY. And you received a lot of compliments from 
them. 

Just for my remaining time—— 
Mr. OGDEN. I’m sorry. 
Chairman LEAHY. No, that’s OK. In my remaining time I’d just 

put into one area that has been raised by a number of us here. You 
supervised the 1993 U.S. Attorneys in the Criminal Division, FBI, 
and so on. Your background has been in civil litigation. Do you feel, 
there, that you can handle these criminal justice issues effectively? 

Mr. OGDEN. Senator—Mr. Chairman, I do feel that I can. I have 
done a lot of work in the civil area. But when I was at the Justice 
Department, I managed significant criminal policy initiatives. I 
was in the Deputy’s Office and worked on significant prosecutions. 
In the Attorney General’s Office, I met with, on a regular basis, the 
law enforcement components with the Attorney General and helped 
manage them. 

In private practice I’ve managed combined matters, which in-
volve civil enforcement and criminal enforcement, working in the 
antitrust area, for example, in the False Claims Act area, as an-
other example, where typically the matters require management on 
the criminal and civil side. 

So I do feel that I’m qualified to manage the criminal side of the 
Department, in conjunction, of course, with our very experienced 
Attorney General and with a staff which will include very experi-
enced prosecutors in the Deputy’s Office, if I am—if I were to be 
confirmed. 

Chairman LEAHY. Well, thank you. I have to go to another Com-
mittee meeting which is taking place right now. I’m going to turn 
the gavel over to Senator Whitehouse, himself a former prosecutor. 
But, first, I will yield to one of the most experienced former pros-
ecutors the Senate has ever had, Senator Specter. 

Senator SPECTER. Thank you, Mr. Chairman. 
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There’s a very limited amount of time, so I’d appreciate it if you’d 
make your answers as brief and responsive as possible. 

Mr. OGDEN. I’ll do my best. 
Senator SPECTER. This is a very, very busy day. We’re on the 

stimulus package, and in a few minutes a group of Senators, in-
cluding myself, will be meeting to try to provide major modification 
to the pending bill, so that I’ll have to excuse myself then, too. 

I would again renew my call—I see only two of my colleagues 
here on the Republican side—that my colleagues come because of 
the importance of this nomination. 

I provided you with a letter dated January 28th, setting forth the 
oversight authority of the Congress, and ask that it be made a part 
of the record. 

[The letter appears as a submission for the record.] 
Senator SPECTER. I’d ask you at this time if you agree with the 

conclusions by the Congressional Research Service that the Depart-
ment of Justice is obliged to submit to congressional oversight, re-
gardless of whether litigation is pending. It involves both civil and 
criminal matters. We’re entitled to be provided with documents re-
specting open or closed cases, including prosecutorial memoranda, 
investigative reports, and the other items specified in that letter. 

Mr. OGDEN. Senator Specter, I appreciate the question. I think 
the subject of oversight is extremely important, and I know you’ve 
been a leader throughout your service in making that—— 

Senator SPECTER. That’s an interesting introduction. If you’d get 
to the answer, I’d appreciate it. 

Mr. OGDEN. My answer, Senator, is that I do think that the over-
sight authority extends to all of the activities of the Department. 
It’s also the case that there are substantial equities on the Depart-
ment’s side in—in—with respect to preserving the discretion and 
the—and the—and the openness of—of dialog on pending matters. 

Senator SPECTER. Mr. Ogden, do you agree with what I just cited 
as to Congressional Research’s conclusions? 

Mr. OGDEN. I think, as the Attorney General said, it may go— 
it may leave out part of the equation, which is the importance of 
working together as a matter of accommodation on these matters, 
to make sure that the Senate’s important interest in knowing 
what’s going on is fully met. 

Senator SPECTER. I’m going to—I’m going to—I’m going to have 
to move on. I consider that a non-answer, candidly. If you could 
give a more direct answer, I’d appreciate it. 

Do you think, as a matter of public policy, that the fairness doc-
trine should be reinstated? 

Mr. OGDEN. Senator, I don’t—I believe that judgment would be 
largely one made by the Federal Communications Commission. I 
don’t have a particular—— 

Senator SPECTER. I’m asking you for your opinion. 
Mr. OGDEN. I don’t have a—I don’t have an opinion, Senator. 
Senator SPECTER. Then let me move on to another issue. 
Mr. OGDEN. Okay. 
Senator SPECTER. I discussed this with you in our informal meet-

ing. In the Sun Diamond Growers case, the Supreme Court unani-
mously said that in order to have a violation on the gift, there must 
be ‘‘a link between the thing of value conferred upon a public offi-
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cial and a specific official act for or because of which it was given.’’ 
Do you agree with that conclusion? 

Mr. OGDEN. Well, I know that that’s the law of the land. That’s 
the Supreme Court’s view. I think that it’s important that there be 
a corrupt purpose with respect to the enforcement of that law. I 
would certainly follow the Supreme Court’s guidance. 

Senator SPECTER. Well, of course you’ll follow the Supreme 
Court’s guidance. But my question to you goes as to your judgment 
as to what is an appropriate balance. I think you have answered 
that one, looking for a corrupt motive as opposed to just an official 
position. 

Mr. OGDEN. I agree. That’s entirely my view. 
Senator SPECTER. I believe in a woman’s right to choose on the 

issue of choice, but I do believe that there has been quite a bit of 
scientific material on potential adverse effects after an abortion, al-
though that’s within the purview of the right to choose, for a 
woman to balance that. 

I was a little surprised to see the scope of your contention in your 
brief filed in Mukasey v. Planned Parenthood, where you say this: 
‘‘The conclusions from the most rigorous scientific studies are con-
sistent for the overwhelming majority of women who undergo abor-
tion: There are no long-term negative effects. The few women who 
do experience negative psychological responses after abortion ap-
pear to be those with preexisting emotional problems. It is grossly 
misleading to tell a woman that abortion imposes possibly detri-
mental psychological effects when the risks are negligible in most 
cases.’’ 

Surprise me a little. What is the basis for the asserted ‘‘conclu-
sions from the most rigorous scientific studies’’ to the quotations I 
just cited? 

Mr. OGDEN. That was a brief, Senator, that we submitted on be-
half of the American Psychological Association in an amicus brief 
in which the purpose was to attempt to present the empirical evi-
dence. We typically would have worked with experts in the—psy-
chologists, and typically would cite the names and identities of 
those folks at the beginning of the brief, and would have worked 
with them to put together the information that would, we hope, be 
useful to the court. Those positions were the positions at the time— 
I believe it was in the early 1990s—of the American Psychological 
Association and of the scientists who participated, and we would 
typically—— 

Senator SPECTER. Are you making a distinction between that pe-
riod of time and what might be the conclusions now? 

Mr. OGDEN. It’s certainly possible. The brief presented the evi-
dence, and empirical evidence that existed at that time, and I don’t 
know what the evidence would say today. It may be that studies 
continue. But the purpose of the brief was to present the views 
of—— 

Senator SPECTER. I understand—— 
Mr. OGDEN [continued]. Of those scientists. 
Senator SPECTER. I understand the purpose of the brief. I’m just 

trying to get the basis for such a broad assertion, that the conclu-
sions from the most scientific—rigorous scientific studies, et cetera, 
so minimizing—— 
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Mr. OGDEN [continued]. Well, Senator, I’m not a psychologist. 
Senator SPECTER. I again repeat: A woman has a right to choose. 

But it seems to me that in that context it’s a pretty extreme state-
ment. 

Let me take up, with the red light just now going on, one final 
subject. You submitted a brief in the case of the American Library 
Association v. United States, where we had the issue of the Chil-
dren’s Internet Protection Act, which required public libraries to 
shelter minors from obscenity, pornography. You raised the issue 
in this context, objecting to the congressional insistence that public 
libraries affirmatively censor constitutionally protected material. 

Well, I don’t think Congress was seeking to affirmatively censor 
constitutionally protected material. What Congress was trying to 
do was to have a limitation on minors, only minors, as to material 
which is not constitutionally protected. Congress cannot inhibit the 
disclosure of constitutionally protected materials, we can only limit 
what is not constitutionally protected. So that is a judicial deter-
mination. 

We might be wrong. We use our best judgment as to what is con-
stitutionally protected. I believe there ought to be very, very wide 
latitude on the speech issue and on the reading issue. When I used 
to have a law enforcement responsibility, I took a very broad view 
of this. But what is your view on the propriety of Congress seeking 
to define obscenity and pornography, which we know what the 
legal definition is, and saying, at least as to minors, you can’t show 
it to them if you’re getting Federal funds in a library? 

Mr. OGDEN. Well, I think in—I agree. I think, and would asso-
ciate myself with your remarks entirely on—on that, Senator. I 
think as a—as a—as a preliminary matter, of course, protected ma-
terials—constitutionally protected materials, as to adults, need to 
be respected by the law. But Congress does have broad power to 
protect minors from material that is obscene as to them. The court 
has recognized that. I think that power is entirely appropriate. 

Senator SPECTER. Senator Whitehouse. 
Senator WHITEHOUSE. Mr. Chairman, I will yield my time, since 

I’m going to be conducting the hearing here through to the bitter 
end, to the distinguished Senator from Wisconsin. 

Senator FEINGOLD. Thank you, Mr. Chairman. 
Mr. Ogden, welcome. I really appreciate our meeting last week. 

You have a very big job ahead of you. I’m grateful to you and your 
family, for your willingness to take this on. From what I know of 
your record, you are obviously eminently qualified for this job, hav-
ing worked not only at the Department in the Clinton administra-
tion, but also in the Department of Defense. 

Before I get into my questions, is there anything else you wanted 
to add about the brief with the American Psychiatric Association? 

Mr. OGDEN. Well, I appreciate the opportunity. I guess the only 
point I would say about the brief that we did there is that there, 
as with the Library Association brief that Senator Specter ref-
erenced, I was representing a client as a lawyer in private practice. 
As the Chief Justice said when he was before this Committee, a 
lawyer in private practice takes his—does not sit in judgment on 
his clients. 
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His job is to present their views as—as—as persuasively and ap-
propriately as possible. We did that with the scientific evidence in 
the American Psychological Association brief. That wasn’t my view, 
that was the view of the association. Similarly with the librarians. 
They have a strong view about the need to be free from censorship, 
and they objected to that law. The Supreme Court ruled otherwise. 
Of course, as counsel for the United States my job will be different. 
It will be to represent, as aggressively as possible, the position of 
the U.S. And that’s what I’ve done. I have a record of doing that. 

Senator FEINGOLD. Thank you. 
When Attorney General Holder was here, I talked with him 

about the need to look very closely at what’s happened at the De-
partment over the last 8 years and try to make sure that people 
who are engaged in inappropriate and even illegal action don’t, in 
effect, have the last laugh because of what they’ve left behind. 

He answered that one of the things he intends to do is what he 
called ‘‘undertaking a damage assessment’’ to understand how the 
Department has been harmed by the things that the Inspector 
General reports over the past few years have uncovered. 

I imagine that a lot of the responsibility for conducting this as-
sessment and making recommendations on what to do will fall with 
you. You worked on the transition, so perhaps you have some sense 
already on how that assessment should be done. Can you give us 
a little idea what your plans are on that? 

Mr. OGDEN. Well, thank you, Senator. I do think it’s extremely 
important for us to recognize that there have been a number of 
things that have happened in recent times which have caused con-
cern about the Department. I think we need, as a primary matter, 
to restore confidence. 

I think Attorney General Mukasey and Deputy Attorney General 
Filip have done an admirable job to begin that process. The one 
thing I learned in the transition, the first thing I learned, was how 
seriously they take these issues and how much they have taken on 
themselves in the last—the short time they’ve had to begin to ad-
dress it. I think we need to continue that work. I think we need 
to meet with the senior career people. We need to meet with the 
Inspector General to try to understand where the Department is. 

It will be imperative that we take every step to ensure that inap-
propriate influence can’t come from the White House. We can’t get 
inappropriate political impact. We’ll need to assess the damage, if 
any, that’s been done to the career ranks I talked about, make sure 
that we—we have the—the right decisions and the right practices 
being made with respect to hiring, make sure that prosecutorial de-
cisions are insulated from—from improper influence. So it will be 
a matter of talking with the people who’ve looked at these things, 
who have experienced them, and then responding appropriately. 

Senator FEINGOLD. Thank you. 
Another issue I discussed with the Attorney General at his hear-

ing was the Federal death penalty. I was pleased that he agreed 
that the Department should make public data on the administra-
tion of the Federal death penalty, information that we haven’t real-
ly had since Attorney General Reno issued her comprehensive re-
port in the year 2000. 
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Now, I’ve heard that some people have raised concerns about 
your attitude about the death penalty, and they even suggested 
that your representation of some death row inmates should be held 
against you. Now, that work is essential and among the most chal-
lenging and important work that a lawyer can undertake, in my 
opinion. So, I think you’re to be commended for this. 

But let me just ask you point blank: As Deputy Attorney General 
would you let any personal views you have about the death penalty 
affect your willingness to enforce the law? 

Mr. OGDEN. I would not, Senator. 
Senator FEINGOLD. On the other hand, if a U.S. Attorney wanted 

to speak directly with the Attorney General because he or she felt 
that the decision to seek the death penalty in a particular case was 
a mistake, would you prevent that conversation from taking place 
as one of your predecessors did? How would you handle that kind 
of request? 

Mr. OGDEN. Well, I think it’s—it is imperative that we get the 
full experience of the U.S. Attorney, and for that matter the line 
attorney who’s handled the case. The critical thing I think for all 
important decisions, and indeed, probably all decisions, is that we 
get all the input from the experienced people who have the direct 
responsibility for the matter and make sure we fully understand 
their views before any decisions is made based on the matters 
within their responsibility. So, we would certainly encourage those 
kinds of communications and make sure that there’s a full flow of 
that expertise. 

Senator FEINGOLD. I thank you for that answer. I am impressed 
by the support your nomination has received from lawyers who ac-
tually served in the last administration, including Larry Thomp-
son, Rachel Brand, Peter Keisler, Daniel Price, Stuart Gerson, 
Daniel Evan, Don Bellenger, and Reginald Brown. I was struck 
particularly by how many of their testimonials remark on your 
willingness to listen to opposing viewpoints. 

I’d like to hear from you whether you think that quality is impor-
tant to being a successful Deputy Attorney General, and why. 

Mr. OGDEN. I think it’s critical to being successful in almost any 
walk of life, but I think more than anything in a leadership posi-
tion like the position of the Deputy Attorney General. It is abso-
lutely crucial that we make the best possible decision, that it take 
into account the viewpoints of all people who have relevant views 
to afford. 

Typically, the problems that reach the Deputy Attorney General 
are the ones where there are differences of opinion, and I think it’s 
critically important that we take full account of the people who 
have all varying views in order to try to reach the best decision. 
So I think it is critically important to have an open mind, to con-
sider views that otherwise might not be your approach, and to fac-
tor that into your thinking. I’m very proud to have the support of 
the people that you speak of. They’re people I’ve worked closely 
with in my career, and it is something that is extremely important 
to me, to have their respect and their support. 

Senator FEINGOLD. Mr. Ogden, I greatly look forward to working 
with you. 

Thank you, Mr. Chairman. 
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Senator WHITEHOUSE. Next, is the very distinguished Senator 
from Utah, a former Chairman of this Committee, and the person 
whose keen interest in the Department of Justice actually provoked 
the first letter that created the firewall that has been such a source 
of attention, the firewall between the White House and the Depart-
ment of Justice. 

Senator Hatch. 
Senator HATCH. Well, thank you. Thank you, Mr. Chairman. 
Mr. Ogden, welcome to the Committee. I have great respect for 

your academic record. I’m one of those Senators who wants to be 
supportive of any President as he or she builds his or her executive 
branch team, but I do have some real issues and concerns that I’d 
like to raise with you. 

One area that really concerns me is whether you will be com-
mitted to enforcing laws that you have argued for so many years 
to be unconstitutional. Let me be clear what I’m looking for here. 
I want to know your own views, if you will, the views you will be 
taking into the leadership of our Justice Department. If you per-
sonally disagree with the views and approaches that you have ad-
vocated in courts so consistently for so many years, I think now 
would be a good time to say so. 

For example, you argued in 1989 that the law requiring pro-
ducers of sexually explicit material to keep records about the iden-
tity and age of performers was unconstitutional. I was one of the 
authors of that bill. A revised version of that law is not only still 
on the books today, but a few years ago Congress extended its 
reach as part of the Adam Walsh Act. I had a lot to do with that. 

Now, how can we believe that the Justice Department will prop-
erly enforce this law, and if necessary defend its constitutionality, 
when you have said for 20 years that it was unconstitutional? 

Mr. OGDEN. Well, Senator, first of all, I certainly agree, and the 
courts have made clear, that the Congress has the power and the 
government has the power to require that those records be kept. 
That law ultimately has been upheld. It was initially struck down. 
I think there were problems that the courts identified, and then I 
think Congress corrected many of those problems. 

I believe it was struck down in my initial—in the lawsuit that 
I brought on behalf of media organizations that were concerned 
about the way in which it was done—not the fact, but the way. The 
court agreed that it could be—that it should be fixed. The Congress 
fixed it. I think that the law is constitutional as it stands today. 

Senator HATCH. Thank you. 
Yesterday I received an article about your nomination that ap-

peared on X-Biz, which is the news agency for the pornography in-
dustry. It states, ‘‘For the adult entertainment industry, the pick 
could constitute a strong one, considering Ogden’s record in rep-
resenting companies over First Amendment rights and obscenity 
cases.’’ 

Now, the article also quotes the executive director of the Free 
Speech Coalition, which is the porn industry’s legal team, hailing 
your nomination and saying that it will be ‘‘refreshing.’’ Now, it ap-
pears that the porn industry does not believe that your own views 
differ from the views you expressed on their behalf over the years. 
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Now, Mr. Ogden, let me ask you about your brief for the ACLU 
and others in the Knox v. United States case. After the first Bush 
Justice Department had obtained a conviction of Stephen Knox for 
possessing child pornography, the new Clinton Justice Department 
reversed course and asked that his conviction be reversed. They did 
so based on their new interpretation of the child pornography stat-
ute that narrowed its application and weakened its enforcement. 

Now, the U.S. Court of Appeals rejected that new position not 
once, but twice. This body, the U.S. Senate, unanimously rejected 
this reinterpretation of the child porn statute not once, but twice. 
Even President Clinton wrote Attorney General Reno saying he 
agreed with the Senate about the law’s proper scope. 

Yet you filed a brief for the ACLU and others on the side of Mr. 
Knox for the position that all three branches of the government— 
Congress, the courts, and the President—rejected. Seven of us on 
this Committee today were in the Senate in 1993 and voted to re-
ject the position you embraced in that particular case. A few other 
members of this Committee were in the House at the same time 
and likewise voted to reject the position that you advanced or em-
braced. 

In your brief you said that the position that we endorsed, Demo-
crats and Republicans alike, about the scope of this child porn stat-
ute would be a ‘‘step backward,’’ all the way back to the 1960s. 

Now, is that the kind of approach the Justice Department will 
take toward enforcing the child pornography and anti-obscenity 
laws in the new administration? Are you going to take it upon 
yourself to give the laws a new twist to try to weaken their enforce-
ment from what Congress intended to make—from what Congress 
really intended to make it harder to prosecute those who contribute 
to the exploitation of women and children by trafficking in obscen-
ity and child pornography? So I need to have your answers on that. 

Mr. OGDEN. Well, Senator, I appreciate the question and the op-
portunity to address the Knox brief and the related issue. 

The first thing that I would just like to make very clear is that 
I believe that the child pornography laws, the laws against child 
pornography, are extremely important laws. I think that child por-
nography is abhorrent. I think the effort to exploit—the exploi-
tation and the harming of children is—is abhorrent and it deserves 
the full sanction of the law, and—and—and—that is—that is my 
strong view. 

The—I did not agree, even at the time it was filed, when I was 
not in the government, with the Justice Department’s brief that 
you refer to. It took a very extreme view, I agree, of—of the law. 
I understand why the Senate and the House rejected it. 

The brief that I submitted on behalf of the ACLU, the American 
Library Association, and the American Booksellers Association on 
behalf of librarians and booksellers made a different point. It made 
a point that I understand the Senate, and ultimately—that this 
body disagrees with and one that the court disagreed with, but it 
was a point that was important to them. They wanted just to know, 
have a clear line as between what was illegal and what was legal. 
The court decided not to accept that view, but it wasn’t the view— 
the extreme view—that I myself rejected, that the Justice Depart-
ment brief took. 
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I fully intend to—to—if I am fortunate enough to be confirmed, 
aggressively enforce these laws. I have a record of doing so as the 
Assistant Attorney General for the Civil Division. I defended, as 
aggressively as I could, the Child Online Protection Act. I defended 
the Child Pornography Act at the time, and did so with full sup-
port. 

Senator HATCH. I appreciate that. 
I’ll be a little bit over on this question. In your brief in Roper v. 

Simmons—thank you, Mr. Chairman. In your brief in Roper, you 
said that 16- or 17-year-olds are not mature enough to be held fully 
accountable for their decision to kill someone. But in your brief in 
Hardigan v. Sabarez, you said that even a 14-year-old girl is ma-
ture enough to weigh the pros and cons, risks and benefits, and can 
make the decision to have an abortion by herself without even noti-
fying her parents. 

Now, in each brief you said that the social science research 
proved your point. Now, is social science that unreliable that it pro-
duces such contradictions? How can you advance the two separate 
positions? Now, I understand that as an attorney you have an obli-
gation to try and do the best you can for your client. But still, it 
seems to me they’re very inconsistent positions. 

Mr. OGDEN. Senator, I appreciate the question and I also appre-
ciate your recognition that I was acting in those cases as a lawyer 
for different clients. In the—in the—in the Casey case, or Hardigan 
case, I was representing organized psychology, the American Psy-
chological Association, and doing my best to present, with—in con-
junction with the experts, the psychologists, the view of organized 
psychology on that issue. 

In the—in the later case, much later case about, I believe, 14, 15 
years later, I was representing Mr. Simmons, a person who had 
committed a terrible, heinous crime as a minor. The question was 
whether the death penalty could be imposed. 

I think the positions—I understand the tension you identify. I 
think the positions actually can be reconciled in this case. In the— 
in the death penalty case, nobody was arguing—we didn’t argue— 
that Mr. Simmons should not be fully accountable for his crime. He 
could get life in prison, he could be criminally convicted. Nobody 
was suggesting that he—that he was not responsible for that deci-
sion. 

The question was whether, as a society, we are prepared to im-
pose the ultimate penalty of death on somebody who was a minor 
when they committed the crime. In the other case, the question 
was, again, whether a mature minor could make a decision that 
could be respected by the courts. The view of the psychologist was 
that many of them can, and that was the point that we made. So 
I understand the tension that you identify. It was for different cli-
ents, and I think the issues were slightly different. 

Senator HATCH. Mr. Chairman, I may not be able to return. Can 
I just ask one more? 

Senator WHITEHOUSE. Senator Wyden. 
Senator HATCH. Do you have any objection, Senator Wyden? 

Could I ask one more question? 
Senator WYDEN. Absolutely. 
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Senator HATCH. I am going to try to return, but I may not be 
able to. 

In your brief for the ACLU and the Knox v. United States case 
about child pornography—as you can see, I’m one of the authors of 
these bills so I take great interest in this. I take great interest in 
the Justice Department and this position that you’re about to un-
dertake. But in that case, Knox v. United States, you said judges 
should stick to the specific objective language of a statute and 
should not use their own subjective judgments or evaluations. 

Yet, in briefs you’ve filed and an article you’ve written, you argue 
just the opposite about the Constitution. You urge the Supreme 
Court to reconsider social context, to reevaluate the Constitution 
based upon the latest social science research, to decide cases based 
on perceptions of the real world and a judge’s compassion for vul-
nerable groups. 

Now, I guess what I’m asking is, which is it? 
Mr. OGDEN. Well, Senator, it is, No. 1, that the language of a 

statute or the Constitution has to be the starting point. It’s criti-
cally important. That’s where the Congress and where the founders 
put their emphasis and attempted to create law. So it is, affirma-
tively, the first. 

I think there is an important role for social science evidence, and 
indeed, evidence, in helping apply the law, and in particular in con-
stitutional interpretation, which is what some of the remarks I 
think you referenced were directed to. It is very—frequently very 
important in deciding whether a constitutional norm established by 
the language has been satisfied or violated, and specifically wheth-
er there is a sufficient justification, whether in fact the critical ob-
jectives that Congress may be seeking to achieve are actually 
achieved by a statute. That’s a question judges have to decide often 
in deciding whether a bill, a law that restricts rights in certain 
ways will stand. 

So what I’ve tried to say, and I’ve always attempted to be clear 
about this, although in a long career sometimes you can be a little 
fuzzy in what you say from time to time, and I recognize I may 
have been. 

Senator HATCH. Really? 
Mr. OGDEN. Well, I certainly am capable of it. 
Senator HATCH. We up here are very capable, too. 
Mr. OGDEN. I appreciate that, Senator. But what I’ve attempted 

to say, and what I firmly and strongly believe, and what I think 
I said to Senator Sessions once long ago when we had a discussion 
about this, is that I believe firmly, constitutional principles are 
fixed. I do think that courts need to look to the realities of evidence 
in order to decide how they apply in particular cases, and I hope 
that that’s—I hope that my views on that are clear. 

Senator WHITEHOUSE. Senator Wyden, thank you for accommo-
dating our distinguished colleague with his extra time. You are rec-
ognized. 

Senator WYDEN. Thank you, Mr. Chairman. 
Welcome, Mr. Ogden. Along with Senator Whitehouse and Sen-

ator Hatch, I also serve on the Intelligence Committee, so we very 
often get into the area where intelligence policy and judicial policy 
intersect. 
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I want to ask you some questions specifically with respect to in-
terrogation. The issue with respect to interrogation, I think for 
most Americans—and it is extraordinarily important to me—comes 
down to how you handle the human ticking time bomb, the person 
who may have that information, that securing it may mean lit-
erally saving thousands and thousands of American lives. 

I have been able to get the FBI on record saying that with their 
approaches it is possible to secure the information through interro-
gation of these human ticking time bombs without torture. Are you 
familiar with that, and do you largely share the views that interro-
gation techniques that are used by the FBI, used by the law en-
forcement community allows us to deal with these kinds of individ-
uals who clearly represent a great threat to our country, but we 
can protect our Nation without resorting to torture? 

Mr. OGDEN. Senator Wyden, I am familiar with that—with that 
view of the FBI. I also think that view is embodied in the Army 
Field Manual. Based on what I know at the present time, I believe 
it to be true. Obviously I’ve not been briefed in some time in a clas-
sified setting about issues like this. 

Obviously I intend, if I am fortunate enough to be confirmed, to 
learn everything I can about the most effective ways of addressing 
that urgent problem: The national security, protecting Americans 
from terrorism, dealing with these urgent crises. Nothing could be 
more important and nothing could be more important than to keep 
an open mind about—about evidence and facts. But I certainly— 
that’s my understanding, and it’s my understanding that that’s the 
view of others who have studied this. 

Senator WYDEN. The second area I want to ask you is related to 
that, and I appreciate your answer there. I’m sure you’re familiar 
with the Bybee amendment. This was the Department of Justice 
legal memo that argued that inflicting physical pain, short of organ 
failure, didn’t constitute torture. If someone had brought you that 
opinion, how would you have reacted? 

Mr. OGDEN. Well, I think I would have reacted with great sur-
prise. I do think the opinion and its interpretation of Federal stat-
utes really is very difficult to square with the language there, and 
I think it also was difficult to square with—with basic values. So 
certainly there would have been big questions. There would have 
been big push-back. I think that—if I—certainly if I’d been in the 
position of the Deputy Attorney General and I’d had an opportunity 
to see it, I would have objected strenuously to it. 

Senator WYDEN. So when you say there would have been a lot 
of push-back, you would have told the fellow, or woman, whoever 
it was who wrote it, to go back and redo it? You would have taken 
it to others in the Department? How would you have pushed back? 

Mr. OGDEN. I would have done just—I would have done just 
those things. I would have—I would have questioned the Assistant 
Attorney General closely on his reasoning. I would have wanted to 
get a full explanation as to his thinking about this and where he 
was coming from and the basis for it. I’m sure, to the extent I 
wasn’t satisfied with that explanation and it didn’t produce a 
change, I would have brought in others who were expert in the 
matter and sought their views and tried to get a dialog going in 
order to get to the right answer. 
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My experience is that serious legal issues, if you push them, if 
you bring smart, good lawyers, people of goodwill into the discus-
sion, people with expertise, you can avoid serious mistakes. I think 
that that process would—would have done that. 

Senator WYDEN. I want to ask you a couple of questions with re-
spect to the public’s right to know. Certainly those of us who serve 
on the Intelligence Committee again see what the balance is really 
all about. For example, I feel very strongly about protecting oper-
ations and methods. That’s absolutely key to ensuring that we pro-
tect these courageous people who gather intelligence and we pro-
tect our country with the information they’re getting. 

At the same time, I think that there are flagrant abuses of the 
classification system. In fact, in a lot of instances I think it’s more 
for political security than national security. I think we’ve got to ex-
pand the public’s right to know, and that it’s possible to do that 
while at the same time fighting terrorism ferociously. 

So my first question here involves the special court, the Foreign 
Intelligence Surveillance Court, that provides judicial oversight 
over sensitive intelligence activities. Now, this court does most of 
its work in secret. Most of its decisions are classified. Again, in 
terms of trying to strike a sensible balance, it seems to me it 
makes some sense to classify routine warrant applications that 
could contain sensitive information about intelligence sources, but 
there are a lot of important rulings that go to the meaning of sur-
veillance law. I think that a lot of those kinds of judgments really 
could be redacted and declassified so that the country could be 
brought in in a more informed, a more complete way to these na-
tional security debates. 

Chairman Rockefeller and I have written to the Attorney Gen-
eral, we’ve written to the Chief Judge of the Court. We’ve gotten 
a pretty encouraging response, certainly an interesting response, 
from the Chief Judge but we haven’t gotten a response from the 
Attorney General. 

If you are confirmed, would you be willing to look at these kinds 
of declassification issues anew and try to come up with a fresh pol-
icy that ensures that, while documents are classified when it deals 
with operations and methods and sensitive matters, that more of 
the issues relating to legal judgments and matters involving na-
tional security policy get into the public domain? 

Mr. OGDEN. Senator, I absolutely will commit to take a fresh look 
at this issue, if I am confirmed. There are two great imperatives 
here. One is the imperative of protecting the national security. As 
you say, Senator—and you’re a leader in—been a leader in this 
area—protecting the real secrets, the things we really need to pro-
tect, is critically important. At the same time, there’s an imperative 
for open government and to let people know what’s going on, to the 
extent we can, consistent with the first. I will certainly look at that 
and see if there’s more that can be done. 

Senator WYDEN. Can I ask one other question, if I might, Sen-
ator Whitehouse? 

Senator WHITEHOUSE. Of course, Senator. Then I think we’ll 
probably take a 5-minute recess, since the witness has been here 
now for well over an hour and a half, to allow him to refresh him-
self and then we’ll continue with Senator Sessions. 
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Senator WYDEN. Senator Sessions, is that all right if I ask one 
additional question? 

Senator SESSIONS. Sure. Yes. 
Senator WYDEN. Thank you. 
I had one question. 
Senator SESSIONS. Make it a good one. 
[Laughter.] 
Senator WYDEN. I’ll make it a short one. I can’t guarantee good-

ness. 
One question that tells me a little bit about your judicial philos-

ophy involves the tobacco issue, and particularly the tobacco indus-
try settlement by the top Bush administration officials. In that par-
ticular case, the recommendation of the career DOJ prosecutors re-
garding the proper size of the settlement was overruled by, in ef-
fect, the Bush administration political appointees. 

I’d be interested in knowing whether you’re troubled by the case, 
but particularly, how do you feel about having recommendations of 
career prosecutors tossed out that way? 

Mr. OGDEN. Well, I’m not—Senator, I appreciate the question. As 
you know, I was a participant in initiating the tobacco litigation in 
1999. I wasn’t a party to, and I don’t know what the specific com-
munications were within the Department. I don’t know for a fact 
that recommendations were disregarded. I do know that the law-
suit has been pursued in the Bush administration, continued to be 
litigated, and has for this full 8-year period. 

Obviously, the important, I think, part of the question—the end 
of your question where you focus on, what do you do about rec-
ommendations from career prosecutors, they’re incredibly impor-
tant. I think that the people who are on the ground and who make 
these recommendations and who have the expertise are the people 
you need to start with. When we brought the lawsuit we relied on 
recommendations from the career people as to what the right thing 
to do was, and that was really the basis for the decision, was a 
cross-departmental recommendation. So I think you’ve got to start 
with that, and I think it’s critically important. 

Senator WYDEN. I look forward to supporting your nomination. 
Thank you, Mr. Chairman. I hope we didn’t lose Senator Ses-

sions. 
Senator WHITEHOUSE. I think once the Senator was made aware 

that there would be a 5-minute recess, he took advantage of the 
break himself. 

We will stand in recess for 5 minutes and reconvene at 2 minutes 
before the hour. 

Mr. OGDEN. Thank you. 
[Whereupon, at 10:53 a.m., the hearing was recessed.] 
AFTER RECESS [11 a.m.] 
Senator WHITEHOUSE. The hearing will come back to order, and 

the distinguished Senator from Alabama, a former U.S. Attorney 
himself, is recognized. 

Senator SESSIONS. Thank you, Mr. Chairman. 
I just really appreciate Senator Wyden’s asking some good ques-

tions about terrorism and those issues, but I do want to just say 
something, Mr. Chairman, I feel strongly about, having been in-
volved in this Committee and the Armed Services over these issues 
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for some time. Not one single person held by the United States 
military was ever waterboarded. The people who abused those pris-
oners in Abu Ghraib were found by the military. They announced 
it to the world. They prosecuted them. Many of them went to jail 
for their abusive activities which were not in any way connected to 
an interrogation. 

The final full review of what happened in Guantánamo concluded 
that one prisoner possibly—the acts on one prisoner may have con-
stituted torture because they used six or seven different tech-
niques. Any one of them would be OK, not constitutionally defec-
tive, but all together they constituted enough stress on the indi-
vidual that it made it improper. So I just want to defend the U.S. 
military. We’ve gone and we’ve somehow got it in our minds that 
we’ve had a massive violation of some of the most dangerous pris-
oners the war—we’ve ever seen in any war, have been damaged. 
That’s just not so. You and I talked about that. 

Mr. OGDEN. And we agreed on it, Senator. 
Senator SESSIONS. Thank you. 
And I do think, and do you not agree, that the law—that the 

FBI, whose jurisdiction is domestic law enforcement, should— 
would naturally adhere to different standards of enforcement and 
inquiry in interrogation than might be necessary for a prisoner of 
war, a person who—a terrorist who had been captured in a military 
or terrorist attack against the United States? 

Mr. OGDEN. Senator, I certainly agree that it may be that dif-
ferent interrogation methods are appropriate in different settings. 
That’s one of the things I want to—I think it’s very important that 
the government look at very closely. I haven’t been exposed to the 
classified information yet. 

Senator SESSIONS. Well, but look. Look—— 
Mr. OGDEN. And I think that may well be. 
Senator SESSIONS. Well, look. The FBI—one of the things I think 

we learned from 9/11, do you not agree, that we cannot treat at-
tacks on the United States by combatants, legal or illegal combat-
ants—these were mostly—they were all illegal. They don’t get the 
same protections in a war-time situation that an American citizen 
gets who’s investigating—being investigated for robbery, or dope 
dealing, or even murder. 

Mr. OGDEN. I do agree with that. 
Senator SESSIONS. Mr. Ogden, I really—you know, I enjoyed talk-

ing with you and I think you’re a good person and I think you have 
the ability to do this job. 

Mr. OGDEN. Thank you, Senator. 
Senator SESSIONS. But I’ve got to tell you, I just worry about 

some very important issues, to me. One, let’s take this American 
Library Association brief that you filed. Was that on behalf of the 
ACLU? 

Mr. OGDEN. I think—as I recall, the ACLU was one of the cli-
ents. Others were the Library Association and the Booksellers As-
sociation. 

Senator SESSIONS. Who paid your fee? 
Mr. OGDEN. You know, I—I think it’s—I don’t know how long, 15 

years ago, and I just don’t remember the details of that. 
Senator SESSIONS. You don’t remember who paid your fee? 
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Mr. OGDEN. I—I don’t recall. I don’t recall if—— 
Senator SESSIONS. You should be able to remember that. 
Mr. OGDEN. Yeah. You’d think that would be the most important 

thing. But I don’t recall. I don’t even know for sure whether that 
was a brief that we were—it might have been a pro bono brief. It’s 
possible. I just don’t recall. 

Senator SESSIONS. Well, basically the question was, there was a 
lot of consternation that libraries and the American Library Asso-
ciation was taking the view that they could not put a screen on the 
computer stations in the library that would block Internet hard 
core pornography, even if children might have access to it, because 
of the Constitution. I always thought that was not a sound view 
and was amazed by it. 

So finally the U.S. Congress passed a law that said, well, if you 
continue to do that you’re not getting Federal money. So you 
went—you represented, along with the ACLU, the Library Associa-
tion, and contested that and said that the Library Association was 
right, and eventually lost in the Supreme Court. 

So my first question is, do you accept the ruling of the Supreme 
Court and would you follow it even if you didn’t agree with it? 

Mr. OGDEN. Absolutely. And if I may just make one point of clar-
ification, because I realize I misunderstood. In that case I rep-
resented, I think, the Cleveland Public Library and some—and 
some—and some library science Ph.Ds who had ideas about how li-
braries should be run. I don’t believe the ACLU was a client in 
that—in that matter. 

Senator SESSIONS. And I guess my next question is, what do you 
personally think about this? It would trouble me that that’s your 
personal view, that the Constitution would say that a library was 
required to provide computers that would enable even minors to 
see the most hard-core pornography. 

Mr. OGDEN. I appreciate the question, Senator. I think it’s quite 
important that—that—that children be protected from exposure to 
material that’s—that’s obscene as to them. I think that’s a different 
standard than what is obscene as to adults. I think it’s appropriate 
for parents to want to have protections with respect to those mate-
rials. I think what’s very important—of course, I respect the librar-
ians’ view on what they need to do, but—— 

Senator SESSIONS. Well, but the librarians didn’t agree. The li-
brarians said, we have to put this out and any child can watch it 
if they choose. That’s what led to the conflict, did it not? 

Mr. OGDEN. Well, my—and I—it’s—we’re going back a ways and 
I don’t remember the details. But—but I think the situation was, 
they were concerned not about that principle, but about—but about 
the effect of the particular rule on—on adults’ access to material. 
Often that’s their concern. I think we can work hard to make sure 
children are protected and adults have appropriate access. I think 
that the courts have so ruled, and I entirely agree. 

Senator SESSIONS. Well, it was a big issue and it was fought out 
here and your side lost on that question. 

Mr. OGDEN. The side—that’s correct. 
Senator SESSIONS. And, you know, you were a young man and 

were honored to be selected by a Justice of the Supreme Court to 
be his law clerk, Justice Blackman. Justice Blackman, perhaps un-
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wisely, and perhaps a good example, opened all his records, includ-
ing your memorandum to him, which I think is cause for pause. 
But that was his decision, he did it. 

In one of your memos—and I raise this because of some of the 
pornography positions you’ve taken and some of your support for 
activists’ court decisions. You said, I think, in the case before him, 
‘‘I think this is a very important principle. It will prevent the ‘mo-
rality’-based type of regulation at issue here from being employed 
to stop the advertisement of a host of products which the ‘Moral 
Majority’ types, or their successors in interests disapprove. If they 
are deprived of the offensiveness excuse, they will have to come up 
with more creative excuses.’’ 

Now, millions of Americans have moral standards. Most people, 
overall, have moral standards. In Lawrence v. Texas, however, Jus-
tice Kennedy flatly stated, as I recall it, that morality couldn’t play 
a role in the Congress passing legislation. How do you feel about 
that, and does this statement you’ve made as a young lawyer to the 
court—how does that—is that still your view? 

Mr. OGDEN. Well, it certainly is not, and I appreciate your asking 
me about it. I also appreciate your prefacing your question with the 
observation that I was a young lawyer, which I no longer am. 
When I said those things I was 29 or 28 years old, and I regret 
those—those remarks, and I’ll tell you why I do. I regret it for two 
reasons. 

First, I don’t think it’s sufficiently respectful of people and of op-
posing viewpoints, and certainly if I got a memorandum like that 
from a younger lawyer today I would take them aside and say this 
isn’t appropriate, you need to be more respectful of people and you 
need to understand that people have legitimate points of view, and 
that moral views are held sincerely, and perhaps more sincerely 
than any other views and are worthy of respect. That’s certainly 
how I view it today. That’s what I would tell my children. That’s 
what I would tell younger lawyers talking to me, I disapprove. I 
would disapprove. 

Senator SESSIONS. The question I—Justice Kennedy’s question— 
my time’s up—was really that morality couldn’t provide a basis for 
congressional statute. I guess thousands of years have taught us 
that certain things tend to be—have bad consequences and certain 
things tend to good, and Congress periodically considers those 
things. We may not have the American Psychological Association 
before us at that moment to divine what’s right and what’s wrong. 
We have to decide that. 

So maybe I’ll follow up with a written on that. I’d like to know 
a little bit more about it because I don’t feel like you should be dis-
qualified for representing pornography interests and taking posi-
tions that I don’t agree with if you’ll follow law and you understand 
some of the basic principles. I think that would not disqualify you. 

We’ll have a second round? Is that right? 
Senator WHITEHOUSE. Of course. 
Let me now recognize Senator Kaufman. 
Mr. OGDEN. Mr. Chairman, may I just make a brief response or 

would that be out of order? 
Senator WHITEHOUSE. No. You’re welcome to. Then we’ll turn to 

Senator Kaufman—— 
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Mr. OGDEN. I just wanted to express—I’m sorry. 
Senator WHITEHOUSE [continuing]. Who has been waiting pa-

tiently. 
Mr. OGDEN. Senator, if I may just respond briefly to Senator Ses-

sions. 
Senator WHITEHOUSE. Be my guest. Sure. 
Mr. OGDEN. Thank you. 
I wanted to express my appreciation to you, Senator, for—for 

your—for your remarks and for your questions, and I—I certainly 
understand the reason that you would ask about—about these 
things. I’ll be very pleased to respond, either in your second round 
or—or in written form to your questions on that—on that subject. 

Senator WHITEHOUSE. Senator Kaufman. 
Senator KAUFMAN. Mr. Ogden, congratulations. 
Mr. OGDEN. Thank you, Senator. 
Senator KAUFMAN. Really, thank you and your family for taking 

on this new position of public service. 
However, I must say, looking at your record—extensive record in 

the Justice Department, this has got to be a wonderful opportunity 
for you to use the things you learned to try to do something about 
some of the incredible problems the country faces. So, thank you 
for coming. I’m sure you will do a good job. 

Just to follow up. Can you point to some things in your record 
that would reassure us on how you deal with with children and 
families? 

Mr. OGDEN. Well, thank you, Senator, for the question. I can as-
sure you and—and—and—and the—and the Committee that issues 
of children and families have always been of great importance to 
me. One of the—one of the things I’m the proudest of in my legal 
career is a brief that I wrote in a case called Maryland Against 
Craig, which I wrote also for the American Psychological Associa-
tion, in which the position of psychology there was to explain the 
way in which a direct confrontation between a victim of child sex-
ual abuse and the alleged abuser in court would be psychological 
damaging—psychologically damaging and would actually tend to 
make their testimony less accurate. We argued that they should be 
allowed to testify in these important criminal matters by closed-cir-
cuit television. That brief was something that the court took very 
seriously and it helped them decide that issue. I think that was— 
that was important—important to me. 

In the government, I worked, as I said, to defend major child por-
nography and child obscene, as to children, legislation and did so 
aggressively. I’m proud to have the support of the National Center 
for Missing and Exploited Children, who worked with me during 
those years, I think in large part because of the work that I did 
on those—on those cases. 

Senator KAUFMAN. Let me confirm, what are going to be kind of 
your top priorities as Deputy Attorney General? 

Mr. OGDEN. No. one, national security. We need to ensure that 
the American people are safe, that—that terrorism is combatted as 
aggressively and as effectively as it possibly can be. Number two, 
issues related to the rule of law, restoring nonpartisanship, ensur-
ing the protection of criminal investigations from inappropriate in-
fluence, protecting career hiring from inappropriate influence, deal-
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ing with transparency issues like some of those that have been dis-
cussed, all of which I group as any rule of law bucket. 

Third, doing everything we can do, recognizing that we have 
budgetary limitations and recognizing the imperative of protecting 
the national security, to restore some of those core historic func-
tions of the Department to the full effect, including criminal law 
enforcement in a range of areas: Financial crime, violent crime, 
civil rights, and a range of other priorities that have been ignored. 
So I guess I would say those, going in, are my priorities. But I— 
you know, we’ll sit down with the Attorney General, we’ll work 
with this Committee to—to try to refine those and—and just do the 
best we can. 

Senator KAUFMAN. In the 1990s we did a great deal of help to 
State and local law enforcement, and then as a result, I think, af-
fected a cause in the drop of crime. Do you have any thoughts 
about what you’ll be doing, coming as Deputy Attorney General, to 
try to get back to some of the programs that worked in the 1990s? 

Mr. OGDEN. It’s absolutely critical that we restore the—the fund-
ing programs that supported State and local law enforcement, that 
supported—that created, really, a very strong working partnership 
between the Department of Justice and State and local law enforce-
ment, and grants and the financial support of those programs is a 
critical part of that. We’ve fallen off there and I think we need to 
find a way to restore it, because it worked. I mean, you just have 
to—all you’ve got to do is look at the statistics, talk to the experts 
at the State and local level. Those programs worked, and I think 
we need to—to—to fully fund them. 

Senator KAUFMAN. And I think we all agree the number-one pri-
ority should be national security, but there seems to be kind of— 
in the shift to do national security, maybe we haven’t done as much 
as we would in the other areas you talked about, which are crime 
and finance. Could you talk a little bit about how we get back to, 
you know, doing the national security, but also fighting crime in 
the Department of Justice? 

Mr. OGDEN. I think we need to look—thank you, Senator. I could 
not agree with you more, that we have to find a way to do both. 
We have to find a way to protect the national security, we have to 
find a way to do it in a way that respects the—the—the law and 
the constitutional rights, of course, but we’ve got to do it aggres-
sively and absolutely effectively, and we’ve got to find a way to ad-
dress these other critical priorities, the ones you’ve identified, in 
addition, civil rights, in addition, violent crime. 

And how you do it? I think you’ve just got to—you’ve got to use 
common sense. You’ve got to bring in the people who were—who 
were running these programs. You’ve got to figure out where you 
can save, the things you can do that get the most bang for the 
buck, and the things you’re maybe doing that get the least bang 
for the buck and try to put the—the—the effort on the things that 
work. And that’s an inclusive process that’s got to be driven from 
the top, but has got to take its input from the people who are— 
who are on the ground doing the work. 

Senator KAUFMAN. You know, there’s a lot of talk in the popular 
press about financial people that are committing financial crimes, 
or alleged financial crimes, so sometimes I think it’s dismissed by 
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people when elected officials talk about it as purely political. But 
I can tell you, talking to my colleagues, it comes right from the gut. 
People are really upset with the fact of what went on in Wall 
Street, and upset with the fact that the number of financial crimes 
that we dealt with in 2008 were considerably less than we dealt 
with in 2001. 

Do you have any thoughts on how the Justice Department can— 
I don’t want to go back. I want to look forward. I really do want— 
I think, you know, we have an incredible financial crisis. We’ve got 
to look forward. But I think part of looking forward, to most people, 
is how we go back and find out the ne’er-do-wells who helped us 
get to where we are today, and not in any pejorative way or any 
prejudiced way or anything else. How do we—do you have any 
thoughts about how we can go back and kind of deal with some of 
the crimes that were committed that led to this incredible financial 
crisis we have? 

Mr. OGDEN. Well, I think we need—first of all, Senator, I agree 
with you entirely, that the—that if crimes were committed, and to 
the extent crimes were committed that contributed to the situation 
that we’re in today, there needs to be an appropriate and strong 
law enforcement response. That will require resources to be de-
voted to it. I think we’ll need to figure out the most effective way 
to do that. That’s something I know the Attorney General is com-
mitted to. If I am confirmed, it’s something I will be committed to. 

I think we’ll need to talk to the U.S. Attorneys, we’ll need to talk 
to the FBI, we’ll need to—we’ll need to—to coordinate with State 
and local law enforcement because they may have an important 
role to play here to figure out what the most effective approach is 
and to make sure that people are held accountable if they com-
mitted crimes. I would say that—that—that serving jail time may 
well be an appropriate result that could—could be a big deterrent 
in the future, because—because that’s what this is about. 

Senator KAUFMAN. When we get down to that, could you keep the 
Committee informed? I would personally like to know what it is 
we’re doing, and maybe not when you have the whole answer. But 
I just really think this is an important part of the healing that has 
to go on in the country. People are really hurting, and I think we 
need some kind of a program to try to—they feel that people are 
getting away with murder, or something short of murder, and any-
thing you’d be doing in this area in a timely manner, realizing your 
other priorities, I would very much appreciate it. 

Mr. OGDEN. Senator, I appreciate that, and absolutely. I think in 
the setting of priorities, that is an area where there ought to be 
an open dialog with this Committee. 

Senator KAUFMAN. Thank you. Good luck. 
Mr. OGDEN. Thank you. Thank you very much. 
Senator WHITEHOUSE. The distinguished Senator from Arizona, 

Senator Kyl. 
Senator KYL. Thank you, Mr. Chairman. 
Welcome. 
Mr. OGDEN. Thank you, Senator. 
Senator KYL. And I’m sorry I wasn’t here for some of the earlier 

questions, but I don’t think they’ll be too duplicative. 
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I understand you wrote a brief that opposed parental notification 
for 14-year-olds, and that one of the arguments you made in that 
brief is that girls that age have the capacity to make an abortion 
decision. 

If you believe that 14-year-old girls have that capacity, then did 
you also believe that they do not require protection under child ob-
scenity laws? 

Mr. OGDEN. Well, first of all, Senator, I certainly believe that 
they deserve protection under child obscenity laws. So if I could 
start with the end of your question, I believe that the laws that 
protect minors from material that is obscene as to them—and 
that’s a different category of material as to what’s obscene as to 
adults—are constitutional and they’re appropriate, and they need 
to be enforced. 

The brief in question was filed, I think, in 1990 or something like 
that, in that timeframe, on behalf of the American Psychological 
Association, which was my client and—and hired me to—to file 
briefs in that case, and others. The purpose of those briefs, and the 
way we did it, was to sit down with experts who the Psychologists 
Association identified for us, who were expert in the relevant area. 
They helped us identify what the position of organized psychology 
was on these questions and to present the empirical evidence, the 
studies and the research that supported the positions that were 
taken. 

Senator KYL. So let me just be clear. 
Mr. OGDEN. And that was the view. That was what we did there, 

and that’s what that brief was. 
Senator KYL. You understand our time is kind of constrained 

here. 
Mr. OGDEN. I’m sorry. I apologize. 
Senator KYL. So if you could get to the point quickly. 
So you would advocate a different standard then for 14-year-old 

girls who have the capacity relative to the abortion issue, but you 
say may not have the capacity relative to pornography. Is that, in 
effect, what you’re saying? 

Mr. OGDEN. I guess I would—I would—well, I don’t think—I 
don’t mean to say that because I don’t mean to necessarily accept 
the first part of it, that is, or agree with it. That brief was a brief 
on behalf of—of a client that was presenting the views of organized 
psychology. They don’t represent my—I’m not a psychologist and I 
don’t—and I don’t know about those views. 

Senator KYL. But that was the argument that you made in the 
brief. 

Mr. OGDEN. That was the argument that I made for psycholo-
gists. 

Senator KYL. Okay. 
Mr. OGDEN. But—but what I wanted to emphasize, Senator, was 

my commitment to protecting minors from material that is obscene 
as to them. 

Senator KYL. Well, you understand the reason why we’re asking 
some of these questions, because you’re going to have a significant 
role in advising the Attorney General in policy at the Department 
of Justice. On behalf of that client you’ve taken some very extraor-
dinary positions, some very left-leaning and unorthodox positions. 
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If you’re telling us that you didn’t believe any of that, that’s one 
thing. 

But let me ask you about another very specific case. You sub-
mitted the amicus brief in Knox v. United States, correct? That’s 
been discussed, I think, briefly here. 

Mr. OGDEN. I did. 
Senator KYL. And that case presented the issue, how to define 

child pornography under Federal pornography statutes, right? 
Mr. OGDEN. That’s correct. 
Senator KYL. Now, the defendant in the case was convicted 

under those statutes after U.S. Customs intercepted foreign video 
tapes that he’d ordered labeled ‘‘Little Girl Bottoms’’ and ‘‘Little 
Blondes.’’ And let me read you the description of the Third Circuit, 
which upheld the conviction and ask you if that’s correct, to your 
recollection. 

The tapes contained numerous vignettes of teenaged and pre- 
teen females between the ages of 10 and 17 striking provocative 
poses for the camera. The children were obviously being directed by 
someone off camera. All of the children wore bikini bathing suits, 
leotards, underwear, or other abbreviated attire while they were 
being filmed. 

The government conceded that no child in the films was nude 
and that the genitalia and pubic areas of the young girls were al-
ways concealed by an abbreviated article of clothing. The photog-
rapher would zoom in on the children’s pubic and genital area and 
display a close-up view for an extended period of time. Most of the 
videotapes were set to music. 

In some sequences, the child subjects were dancing or gyrating 
in a fashion not natural for their age. The films themselves in the 
promotional brochures distributed by Nathir demonstrate that the 
videotapes clearly were designed to pander to pedophiles.’’ 

That is the description of the court. To your recollection, is that 
description accurate of the material? 

Mr. OGDEN. I never saw the material, Senator. I remember that 
that’s how the Third Circuit described it after—I was no longer in 
the case at that point, I believe. But that was what the Third Cir-
cuit said in describing the material. 

Senator KYL. But you didn’t see the material yourself? 
Mr. OGDEN. I did not. 
Senator KYL. But your brief argued that it didn’t constitute child 

pornography. Is that not correct? 
Mr. OGDEN. Yes. And the—and the—and the basis for the argu-

ment which was made on behalf of the librarians and the book-
sellers of this country was that—that they just wanted a clear line 
which they hoped would be of nudity, that you couldn’t have child 
pornography unless there was nudity. That’s what they argued for. 
That argument lost and—and that’s not the law. I think that’s— 
that’s appropriate. 

Senator KYL. Well, would you advocate as a policy for the De-
partment of Justice that the standard that the court set out is ac-
curate or is acceptable, or would you argue for a more liberal inter-
pretation, for example, that nudity was required for it to be pornog-
raphy? 
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Mr. OGDEN. I would argue for the interpretation that the court 
established and for the full enforcement of the law, as the courts 
have—have understood it. That was an argument made for a client. 
As—as the lawyer for the United States, I will aggressively and ap-
propriately enforce the law of the United States to its full letter. 
And I have a record, Senator, of doing that. 

Senator KYL. Well, let me ask you this, yeah, because this goes 
right—do you believe that the First Amendment permits prosecu-
tion for child pornography under the facts of the case that we’re 
just now discussing? 

Mr. OGDEN. I do. 
Senator KYL. Let me ask you about foreign law, because you sub-

mitted a brief in Roper v. Simmons invoking foreign law in favor 
of an argument banning the death penalty for those convicted 
under age 18. How much weight do you believe foreign law should 
be given to interpretations of the United States’ Constitution? 

Mr. OGDEN. I think typically very little weight, Senator. I think 
it depends somewhat on the context, which—which provision. That 
was an Eighth Amendment case, and some Justices of the Supreme 
Court looked to practices in other countries in deciding what is 
cruel and unusual punishment. As a lawyer, I needed to make that 
argument. I think in most areas the governing law is—and really 
ultimately in all areas the governing law is the U.S. Constitution, 
the U.S. statutes, and that’s where we should—should—should 
focus our attention. 

Senator KYL. One of the questions asked of Chief Justice—of the 
Supreme Court, now Justice Roberts—I’ll paraphrase. I don’t re-
member the exact wording. But in effect it was, how would you 
rule in a case pitting a big corporation against the little guy, and 
the little guy may have been defined as someone who was rel-
atively powerless. Do you remember that question and his answer 
to it? 

Mr. OGDEN. I don’t. But—— 
Senator KYL. Well, what would your view be of judging in a case 

pitting a big corporation—the reason I ask is because you have 
written some and talked about the need to employ human compas-
sion and described a tension between the rule of law and human 
compassion in judging cases. 

Mr. OGDEN. Well, I—if, again, as I said to Senator Hatch, it’s cer-
tainly possible that I’ve said things that—that—that were not ex-
pressed well. And I certainly don’t agree that—that in judging 
cases one should have a tension between the rule of law and any-
thing else. The bottom line in a case between a big corporation and 
a—and a—and a relatively powerless person is the law, and the 
question is, how is the law written and what should—and—and— 
and what is the law as—as established? And that’s my view. 
Frankly, I’ve represented parties on all sides. I’ve represented a 
number of big corporations in cases where, on the other side, were 
people who could be described as relatively powerless, and I think 
in those cases—and in all cases—the law should govern. 

The role of compassion—my view of that, if I may, just to go on, 
because I know that’s really the burden of—of—of the question, I 
think it’s important, as I think the President does, that—that— 
that—that judges understand the circumstances of the people who 
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are in front of them and understand the consequences of their rul-
ings. I think that’s quite important. But in the end, the law has 
to guide legal judgment. 

Senator KYL. Just a concluding comment, if I could, Mr. Chair-
man. You’ve, as a lawyer, taken positions on behalf of clients which 
I characterized as left-leaning or a bit, well, outside the main-
stream. That’s my characterization. As a representative of all of the 
people of the United States, it will be important to leave behind the 
positions taken on behalf of clients and to, as you just said, uphold 
the rule of law in all you do. 

So, it’s not so much a question, but a comment, that sometimes 
it’s not easy to do. I used to represent clients too, and I’ve always 
been very careful. I’ve tried to be careful that I don’t give them any 
extra break in matters of policy that come before me as a—as a leg-
islator. I think the same thing needs to be true with regard to your 
approach to the law at the Department of Justice. I gather you 
would concur in that. 

Mr. OGDEN. I concur strongly. And the only thing, if I—if I might 
add, is that I have experience with this, having been, for six and 
a half years, in the Federal Government, dealing with issues that 
related to issues that—that I had advocated on for clients pre-
viously. And I—and I’m quite proud of my record. I—I very consist-
ently, I think, did that. 

I had the support of—of—of people who were involved and—and 
saw me do that who—who I think will testify, and have spoken for 
me, that I do and have put the interests of the United States and 
the rule of law ahead of any other consideration. 

Senator WHITEHOUSE. Indeed, that’s one of the joys of govern-
ment service. 

Senator Cardin. 
Senator CARDIN. Thank you very much, Mr. Chairman. 
Mr. Ogden, welcome. We thank you very much for your willing-

ness to serve in this very important public position. 
Just so I complete the cycle, I think you said this, but in regards 

to child pornography, if I heard you correctly, you’re saying you not 
only accept, but support, the court decisions and are prepared to 
enforce the law aggressively as it has been interpreted by the 
courts? 

Mr. OGDEN. Absolutely, Senator. 
Senator CARDIN. Thank you. I think that’s the key point here. 

We certainly understand your position in representing clients. I ap-
preciate that clarification for the record. 

I want to talk a little bit about the U.S. Attorneys and the super-
vision of U.S. Attorneys. My colleagues have already brought up 
the politicization of the U.S. Attorney’s Office under the former ad-
ministration and how there was political involvement in decisions 
made as to types of cases which should be prosecuted. 

I want to talk about what you see as the appropriate role in giv-
ing guidance to the U.S. Attorneys, but allowing the U.S. Attorneys 
to work with local government officials as to the priorities within 
the various jurisdictions. In the State of Maryland, we have a very 
close working relationship between our U.S. Attorney and our local 
government officials in setting priorities that are important for law 
enforcement in Maryland. 
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I want to hear what you believe is the appropriate role to be 
taken by your direction, or the direction of the Department of Jus-
tice, in the resources and priorities within the U.S. Attorneys, and 
how the U.S. Attorney can establish the priorities for that par-
ticular jurisdiction, working with the local officials. 

Mr. OGDEN. I think—Senator, I appreciate the question. I think 
it’s an extremely important issue as to—as to—to make sure that 
we both have a national approach to the legal issues that require 
a national approach and take appropriate account of the Federal 
issues that—that vary from jurisdiction to jurisdiction. 

I think what it requires is identifying what the national prior-
ities are and communicating those very clearly, at the same time 
having a dialog back and forth with the U.S. Attorneys that help 
us establish that. Obviously this is a Nation built of localities, and 
we need to know what’s happening all across the country in setting 
those priorities. 

At the same time, certain areas have certain specific issues that 
need to be addressed. The interaction with State and local law en-
forcement is important. I’ve addressed the need for a seamless, co-
ordinated enforcement, mutual support. And so I think that a— 
that a dialog at the local level, setting priorities, is important at 
the same time that we have national direction with respect to na-
tional priorities. 

Senator CARDIN. Clearly, terrorism—fighting terrorism was a na-
tional priority that, by necessity, received much more attention and 
requirements for the local U.S. Attorney’s Office to devote its re-
sources. Task forces were established so that we could have a com-
mon strategy involving local law enforcement. I think that was the 
right model to use to try to develop common strategies to deal with 
a national problem using the U.S. Attorney’s Office and local law 
enforcement. 

I would hope that you would have a transparent process so that 
the U.S. Attorneys are able to make their points in a comfortable 
setting so that we can take the limited resources that are available 
and use them in the best interests of the particular jurisdiction in 
which the U.S. Attorney operates, as well as the national priorities. 

Mr. OGDEN. I appreciate that, Senator. I agree entirely that we 
need to have that kind of dialog and—and—and make it possible 
to really understand the problems each U.S. Attorney is con-
fronting and support them appropriately. 

Senator CARDIN. We also look to you to give us advice as to laws 
that may need to be changed in Congress in order for you to effec-
tively carry out your law enforcement function. So let me mention 
the crack powder disparity issue and get your views on that. This 
Committee has had hearings on that subject, the disparities. 

We know that the overwhelming percentage of people who are in-
carcerated on crack violations are African American and minorities. 
We know that there is a huge disparity between powder and crack 
as far as the minimum sentencing is concerned. I think it’s, 5 
grams will trigger a minimum sentence of 5 years for crack cocaine 
violations, whereas powdered cocaine, it’s 500 grams, so you have 
a 100:1 disparity. 

I want to perhaps get your view as to how you would go about 
making recommendations to Congress on changes in Federal crimi-
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nal statutes in order to have more confidence among the commu-
nity, that our laws are fair and are not discriminatory against any 
segment of our community. 

Mr. OGDEN. Well, we need to have, as you say, laws that are in 
the—in the drug areas and others, that are tough and that are also 
fair and understood to be fair. And I think there’s a consensus 
that’s really growing, that the disparity between crack and cocaine, 
as you—powdered cocaine, as you say, a 100:1 disparity, needs to 
be changed and we need to address that promptly. 

As far as the way that I would propose to go about it, if I were 
confirmed, certainly we need to consult with all the Federal au-
thorities with respect to this. We need to look at what the Sen-
tencing Commission’s considerations are. We need to talk with this 
Committee, and there’s a lot of expertise here on both sides. I know 
that a number of members of this Committee have very construc-
tive thoughts about how to address these issues. 

So we would engage there. We would look at—at—at all the—at 
all the potential options and then work closely with this Committee 
to try to develop an approach that—that—that eliminates the dis-
parity, or at least reduces it very sharply. 

Senator CARDIN. I just want to point out one more part on this 
disparity. And I’m not sure how these statistics are obtained, but 
the information that’s been made available to this Committee indi-
cates that the minority use of crack cocaine is much lower than the 
incarceration rate of minorities for violations of the crack cocaine 
statutes. 

So that also raises questions as to the even-handedness of pros-
ecution and going after those who violate our laws. So it’s not only 
the underlying statute, which I do believe needs to be revisited, but 
also the way in which resources are used to prosecute those who 
violate our laws. I would hope that you would have recommenda-
tions to us as to how we can have more—establish more confidence 
that the laws are being enforced evenly and to all communities. 

Mr. OGDEN. Senator, what you say about the statistics concerns 
me. I’m not familiar with them. I will certainly look into that issue. 
I agree with you. We need tough, firm, smart, but fair law enforce-
ment at every level, from the—from the prosecutorial level, 
throughout our system. 

Senator CARDIN. Thank you. 
Thank you, Mr. Chairman. 
Senator WHITEHOUSE. I think everyone has had a first round, so 

let me jump in at this point and first recognize your family who 
are here. I, too, married into a matriarchal clan, and so I share the 
appreciation that you and your son and your uncle must have for 
being surrounded by such a wonderful array of mothers, aunts, sis-
ters, nieces. It is an impressive sight. 

Mr. OGDEN. Thank you, Senator. 
Senator WHITEHOUSE. And I want to let you know I thought the 

opening quote that you had in your testimony, ‘‘I have a special re-
gard for the Department of Justice. I know it to be an essential 
bulwark of our democracy and our freedom. I am the proud son of 
a career Federal civil servant,’’ puts you in what I consider to be 
about exactly the right place to do your job well. 

Mr. OGDEN. Well, thank you. 
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Senator WHITEHOUSE. I have been a persistent and animated 
critic of what has happened to the Department of Justice under At-
torney General Ashcroft, Attorney General Gonzales, and Attorney 
General Mukasey, to different degrees, obviously. But I do want to 
take this opportunity, since you’re the candidate for Deputy Attor-
ney General, to say a good word on behalf of your predecessor, 
Mark Filip. I’ve heard nothing but good things about him. He left 
a lifetime appointment to the Federal judiciary to come back to the 
Department’s rescue. 

Whatever my disagreements have been with Attorney General 
Mukasey, I have heard nothing other than that Deputy Attorney 
General Filip has discharged his responsibilities in the finest tradi-
tions of the Department. And since I am a persistent critic of the 
Department, I thought it was appropriate to provide recognition 
where I feel it was due, and I think it’s appropriate given that you 
will be taking his position. 

A couple of quick questions. OPR is going to be producing a re-
port of its review of the Office of Legal Counsel in the coming 
weeks during the course of this administration. Senator Durbin 
and I have a letter from Marshall Jarrett, indicating that he will 
release that report to us. 

Inspector General reports are presumptively public and are nor-
mally released, OPR reports, a little bit more discretionary. I’d like 
your commitment that you will honor the promise that Marshall 
Jarrett has made and release the OPR report when it is public, 
when it is completed. 

Mr. OGDEN. Well, Senator, I agree entirely that—that public re-
lease of—of important reports by the Inspector General and by 
OPR is extremely important. I have high regard for Marshall 
Jarrett. I’m not familiar with the specific commitment he made to 
you, but if he feels it can be released, it seems to me that that 
must be the case. 

Senator WHITEHOUSE. We’ll send you the letter and follow up. 
Mr. OGDEN. Thank you. 
Senator WHITEHOUSE. Similarly, I had a question about the in-

vestigation of the interference with our U.S. Attorneys that has 
been transferred to Ms. Dennehy, the U.S. Attorney. There is an 
inconsistency between what the Office of Inspector General and the 
Office of Professional Responsibility asked for, which is to have a 
prosecutor appointed who could work with them to help them com-
plete their public review of this with what took place, which is to 
have a U.S. Attorney authorized to proceed behind the veil of grand 
jury secrecy to see if there are criminal charges. 

I don’t know. I asked Attorney General Mukasey. I’ve never re-
ceived an answer as to how that inconsistency has been resolved. 
It may very well be that Ms. Dennehy has been authorized and has 
sought the permission of the court to provide information to OIG 
and OPR so they could continue their report. It may be not. It may 
be that this was a giant exercise to push this whole scandal behind 
grand jury rule 6(e) until the election could be over and the admin-
istration could leave. That question is pending with the Depart-
ment and I would like your commitment that you will, in due 
course and in a reasonable timeframe, answer it for me. 
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Mr. OGDEN. You certainly have my commitment, Senator, that 
we’ll look into those questions and make sure that the right thing 
is being done and get back to you with whatever we can possibly 
tell you about that. 

Senator WHITEHOUSE. Thank you. 
I am also concerned about the executive privilege assertions that 

have been made by the previous administration. As an Attorney 
General, as a Governor’s legal counsel in Rhode Island, I’ve spent 
a fair amount of time on executive privilege on the executive side 
of the privilege, and never in my life would I consider making the 
assertions that this administration has made. I don’t think they get 
past the laugh test, frankly. 

Previous administrations have done essentially an executive 
privilege directive from the President. President Clinton did it, 
President Reagan did it. I would encourage that this administra-
tion do it, and I would ask that in preparing that, you, at a min-
imum, consult with this Committee and consult with the House Ju-
diciary Committee to try to resolve as many of the pending issues 
related to executive privilege as possible. 

If we can sort of cabinet down to an area of really legitimate dis-
agreement, I think that would be a helpful public service. Right 
now, my belief is that executive privilege was used as a stonewall, 
and frankly they didn’t care whether the theories were true or not 
as long as they were adequate to push the question beyond their 
term of office. 

And so I think we have to kind of recalibrate, and I think doing 
it in a bipartisan way and doing it in a way that incorporates both 
executive and legislative views would be helpful. I’d like to hear 
your thoughts on that. 

Mr. OGDEN. Well, you—you—Senator, I think it’s a very inter-
esting idea. You raised it in our—in our private conversation. I’ve 
thought about it some since then. I think it is an intriguing idea. 
It does seem to me, as I—as I said to Ranking Member Specter ear-
lier, that the engagement with this Committee on oversight, and 
with the Congress as general on oversight, is very, very important 
and we need to narrow any differences as much as we possibly can 
so that this Committee can perform its functions. 

Executive privilege is one of the issues there. I think we need to 
have a coherent and consistent approach, I think an approach that 
involves accommodation as much as we can, and communication. 
So I think it’s a very interesting idea. I will discuss it with—with 
Attorney General Holder. I think ultimately that is probably his 
call. 

Senator WHITEHOUSE. And White House counsel, I suspect, also. 
Mr. OGDEN. And with Mr. Craig. But I like the idea. I think it’s 

intriguing, and I like, in particular, the idea of a bipartisan engage-
ment on it so that—so that we try to at least have all thoughts and 
ideas together as we—as we fashion our approach. 

Senator WHITEHOUSE. A final question. As you do the damage as-
sessment, which I think is a very important and very useful exer-
cise, I suspect that things that we are not necessarily aware of now 
will be disclosed now that you are in the Department. There are 
people who are willing to bet their lives and their careers to be-
come whistleblowers. There are people who are willing to give up 
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the job that they love to get away from an administration that is 
tainting the Department. 

There are others who will simply hunker down until the storm 
is through, and when they believe they have legitimate manage-
ment again, they will come back out and it’ll be, hey, boss, I’ve had 
this memo in my, you know, drawer for 6 months. I hope that you 
will set up a process so that people who are doing that know where 
to go with it, and that you as managers have a repository where 
those sorts of new disclosures will go so that they can be properly 
analyzed and reviewed, added to the damage assessment, if nec-
essary, and have appropriate action taken. I think if that’s just left 
to the ordinary chain of command, it might get confused. I hope 
you’ll consider specifying, whether the Attorney General will con-
sider specifying within the Department how such disclosures are to 
be treated. 

Mr. OGDEN. Well, I think that, again, that’s a very important 
and interesting idea that you suggested to me in our private con-
versation. I am a big believer in whistleblowers and in the need to 
make sure that people feel comfortable coming forward to—to make 
complaints. And I will say—and to bring problems to—to the atten-
tion of management. I will say that I don’t view that only as an 
exercise about people blowing the whistle on the past. 

I think what we need is a process that encourages whistle-
blowing in this administration, and in any other administration 
going forward. This is—the business of making sure that we’re 
doing the right thing is an ongoing business, and—and so my com-
mitment will be that we will—I will work with the Attorney Gen-
eral, we’ll talk with the career lawyers who have dealt with these 
kinds of issues, we’ll try to fashion an appropriate process that en-
courages whistleblowers to—to raise issues that need to be ad-
dressed. 

Senator WHITEHOUSE. Thanks, Mr. Ogden. 
A vote will be going off shortly. Senator Sessions has asked for 

a second round. In the time that we have available, he’s welcome 
to take that time. 

Senator Kyl. 
Senator KYL. Mr. Chairman? 
Senator SESSIONS. I will yield to Senator Kyl. 
Senator KYL. I just have one quick comment, and then a ques-

tion. I do think if we’re trying—I appreciated your response regard-
ing executive privilege, but on behalf of good people who worked in 
the Bush administration I would disagree with the comment that 
the Bush administration didn’t care whether theories were true or 
not. I am sure that the advice that was given by lawyers in the 
Bush administration and the Department of Justice relating to ex-
ecutive privilege were thought through carefully and that people 
were not unconcerned with the truth of them. 

One of the things in our previous exchange—you alluded to the 
arguments you made on behalf of clients, but you also have said 
some things about your own personal views. I wonder how exten-
sive they would be carried into your new position. 

In a 1990 tribute to Justice Blackman, you praised the Justice’s 
separate opinion in the affirmative action case, Regents of the Uni-
versity of California v. Bakke. His opinion not only endorsed the 
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factor approach to affirmative action that considers a wide variety 
of factors, including race, it also would have upheld the University 
of California’s more sweeping approach that entailed outright set- 
asides and quotas, which is the approach the court struck down in 
Bakke. 

You wrote, ‘‘To this day no other writing on the subject of affirm-
ative action is so persuasive to me as the Justice’s short Bakke con-
currence.’’ Does that remain your opinion today? 

Mr. OGDEN. It is not my opinion today that quotas or a rigid ap-
proach to affirmative action is appropriate. What I think in-
tended—and again, the failure of expression is entirely my fault. 
What I meant to articulate was that his—his statement that ‘‘we 
must take account of race to get beyond race for a time’’ was some-
thing that I found then to be very persuasive, and I think the 
court’s approach, the multi-factored approach that you identify, 
which has found that to be appropriate in some circumstances, is 
really based on that idea. It’s something that we wish we didn’t 
have to do, but in limited circumstances we do. But I certainly 
don’t think a rigid approach is appropriate and I don’t agree with 
that way of going about affirmative action. 

Senator KYL. Thank you. 
And thank you, Senator Sessions. 
Senator WHITEHOUSE. Does Senator Cardin wish a second round? 
Senator SESSIONS. I was going to use the rest of his two and a 

half minutes he left me. 
First, I want to say, another example about your memo to Justice 

Blackman indicates to me that judges are entitled to have private 
memorandums from their clerks about how they should think 
about a case. I don’t think Senator Whitehouse wants a memo-
randum to him from his staff revealed every time somebody would 
like to peruse it and see what they told you. I think there is a le-
gitimate basis for any administration to assert reasonable stand-
ards of confidentiality within its own house and within its own de-
bate. 

Do you think that’s—— 
Senator WHITEHOUSE. I do agree with that, Senator. 
Senator SESSIONS. Thank you. Very good. 
Mr. OGDEN. And I’m on board, too. 
Senator SESSIONS. OK. Good. 
In Simmons, you argued that—this is a death penalty case which 

was a 17-year-old who committed brutal murder. Captured a lady, 
told people beforehand he was going to do it. Didn’t even know her, 
I don’t think. Taped her up, threw her off the bridge, and she 
drowned, and bragged about it afterwards. 

Well, we can disagree on that, but you argued international law 
should be considered by the United States Supreme Court as part 
of evolving standards of decency, and that should impact the 
United States Supreme Court in interpreting the United States’ 
Constitution, which I believe is a contract signed a number of years 
ago with the American people that has been amended formally on 
a number of occasions. 

Do you think international law should have been a factor in that 
decision? 
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Mr. OGDEN. Well, I think it’s—I think it’s an interesting ques-
tion, whether evolving standards of decency. And that’s not my 
phrase, of course, Senator, that’s the—— 

Senator SESSIONS. But I think you used that phrase in your 
brief. 

Mr. OGDEN. I do, because that’s the test that the Supreme Court 
has established in determining what is cruel and unusual punish-
ment. 

Senator SESSIONS. That is true, the phrase preceded you. 
Mr. OGDEN. And a good lawyer always tries to tell the court that 

he wins based on the court’s standard. And that is the court’s 
standard, evolving standards of decency. The question whether 
practices in other countries should inform our view of what evolv-
ing standards of decency are, I think, is a difficult question. The 
court is divided on it. I think it’s probably relevant in thinking 
about these issues, but—but it’s really not so much foreign law as 
foreign practice. 

But the fundamentally important thing is domestic law, domestic 
practice, because the evolving standards are our standards, the 
American people’s standards. 

Senator SESSIONS. Well, I think it’s one thing to appreciate the 
logic of a court in the United Kingdom, but I’m not sure there’s any 
relevance at all to an interpretation of United States Supreme 
Court what a Parliament of France, or China, or any other place 
did. 

Mr. OGDEN. I—I agree with—I agree with you. 
Senator SESSIONS. Isn’t there a danger when you use—allow a 

judge to take a statute or constitutional provision and provide and 
interpret it in light of evolving standards of decency? Isn’t that, in 
fact—isn’t the danger in that that it is virtually a license? It gives 
the judge the ability to pick any standard, any news article or idea 
floating around the world to allow them to interpret the statute in 
a way that it wouldn’t have otherwise been interpreted. Isn’t that 
no standard at all? Isn’t it basically allowing a judge to utilize their 
own personal values and opinions to color their interpretation of 
the statute? 

Mr. OGDEN. I think as an initial matter it’s quite—I think there’s 
a danger. I think there’s a danger with—with many, particularly, 
constitutional provisions, that—that there has to be great rigor in 
applying them to avoid just that kind of problem, and I think it’s 
extremely important. 

Senator SESSIONS. We’re concerned about that. It’s a dangerous 
trend. If you love this Constitution and you really respect it—I be-
lieve Professor Van Alsteen said, at Duke, you’ll interpret it as it’s 
written. You start playing around with it and interpreting it like 
somebody in a foreign country, their policies, then it erodes the 
very principles that protect us, protect our liberty in a very firm 
way. 

Mr. OGDEN. I have one—one—I guess, I don’t mean—I don’t dis-
agree with what you’ve just said. I do want to point out, in that 
case the first arguments we made were about U.S. practice and in 
trying to decide, what does America consider today to be cruel and 
unusual. The question there was whether it was cruel and unusual 
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to punish, with death, somebody who was a minor when they com-
mitted the crime. The—— 

Senator SESSIONS. Well, you’re talking about politically, what 
people are doing politically today. But the Constitution allows 
things that might be rarely done, doesn’t it? 

Mr. OGDEN. Well, the—— 
Senator SESSIONS. If it allows an event and—and 50 percent 

statutorily—or 80 percent of the States statutorily constrict that 
power, which they may have a right to do, it doesn’t mean that an-
other State can’t allow the traditional interpretation to continue. 

Mr. OGDEN. Senator, I have—I—first of all, have—want to ex-
press my appreciation for your constitutional knowledge and schol-
arship. I don’t want to—I don’t want to take you on at all. I think 
the—in this area the word ‘‘unusual’’ is a word that is in the Con-
stitution. Cruel and unusual punishment is prohibited. I think 
that’s why—— 

Senator SESSIONS. Both—both cruel and unusual. 
Mr. OGDEN. It must be both. I agree with you, it’s got to be— 

and it says ‘‘and,’’ it doesn’t say ‘‘or.’’ But it’s because the Constitu-
tion speaks of unusual punishment that is cruel, being improper, 
that advocates for people challenging punishments talk about prac-
tices across the country and talk about them throughout the world. 
I think that’s the reason for it. You may think that’s not appro-
priate, and I think there are arguments to that effect, but it seems 
to me that’s the reason that that’s done. 

Senator SESSIONS. I trust you’ll enforce the death penalty accord-
ing to the laws of the United States? 

Mr. OGDEN. I will do so. And I’m pleased that I had the oppor-
tunity to talk with our District Attorneys about that and assured 
them of the same thing, and I’m pleased to have their support. 

Senator SESSIONS. Thank you, Mr. Chairman. 
Senator WHITEHOUSE. Senator Cardin. 
Senator CARDIN. Thank you, Mr. Chairman. 
Senator WHITEHOUSE. For a second round. 
Senator CARDIN. Just very briefly, I think that the points that 

Senator Sessions made are very valid points. The Constitution is 
not only loved and respected, it is the basis of the rule of law of 
our country. But I think it also incorporates the universal prin-
ciples for a democratic state, so I think listening to what is devel-
oping internationally is important for us. 

I think about how many times Senators write letters to public of-
ficials in other countries, telling them that some of the things that 
are happening in their court system or the laws that they’re pass-
ing are inconsistent with commitments for democratic states. 

So the United States is very actively involved in trying to estab-
lish international principles, and I think that’s a good thing. I’m 
not disagreeing with that. But I think at times it appears to be 
one-sided to other countries. I think we need to listen to what’s 
happening internationally, not to affect a court decision, because I 
agree with Senator Sessions on that issue, but to reflect as to 
whether the principles of our country are still mainstream in pro-
moting what a democratic state should be doing, and the human 
rights agendas, and so many other areas. 
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So I hope we’re not tone-deaf to what is happening internation-
ally. I think we need to be mindful of what is happening. I also 
think we need to make sure that we follow the principles of the 
rule of law of our own country, and it’s up to the legislature, the 
Congress, to change those laws. I think we all agree on that. So 
I just—I thought that exchange was helpful and I must—I’m very 
confident. 

I feel a lot more confident hearing your response, and I know 
that you’ll be an incredible help to Attorney General Holder in the 
evaluation of what’s happened in the Department of Justice and 
setting a new course to restore the confidence to the American peo-
ple that the Attorney General’s Office is the attorney for the coun-
try, not for any one person, and that it will recruit and retain the 
very best legal minds on behalf of the American people. I wish you 
well on your journey. I thank you for including us as your partners. 

Thank you, Mr. Chairman. 
Mr. OGDEN. Senator, thank you for those thoughtful comments. 
Senator WHITEHOUSE. I think we are now at the conclusion of 

the hearing. I thank everybody who has attended. As a matter of 
final business, I will add into the record, without objection, letters 
of support for the nomination of David Ogden from Beth Brinkman, 
former Assistant to the Solicitor General; Bill Land Lee, former As-
sistant Attorney General of Civil Rights Division; Carolyn Lamb, 
former president of the District of Columbia Bar; Carter Phillips, 
former Assistant to the Solicitor General; Christine Gregwar, the 
Governor of the State of Washington and my former colleague as 
Attorney General of that State; Daniel Troy—Daniel Levin, former 
Acting Assistant Attorney General in the Office of Legal Counsel; 
Daniel Price, former Assistant to the President, Department of Na-
tional Security Advisor; David Frederick, former Assistant to the 
Solicitor General; Duvall Patrick, the Governor of the State of Mas-
sachusetts and the former head of the Civil Rights Division of the 
Department of Justice; Doug Ganssler, the Attorney General of 
Senator Cardin’s State of Maryland; H. Thomas Wells, the presi-
dent of the American Bar Association; James Robinson, former As-
sistant Attorney General of the Criminal Division; Jamie Grellick, 
former Deputy Attorney General, a predecessor of yours; Janet 
Reno, former Attorney General; Joanne Harris, former Assistant 
Attorney General of the Criminal Division; John Bellinger, the 
former counsel for National Security Matters of the Criminal Divi-
sion; Kenneth Geller, former Deputy Solicitor General; Larry 
Thompson, another predecessor, former Deputy Attorney General; 
Manis Cooney, former chief counsel of this Committee; Michael 
Horowitz, Commissioner of the United States Sentencing Commis-
sion; Paul Kapuccio, former Associate Deputy Attorney General; 
Peter Keisler, former Assistant Attorney General, former Acting 
Attorney General; Rachel Brand, former Assistant Attorney Gen-
eral for Legal Policy; Reginald Brown; Richard Taranto, former As-
sistant to the Solicitor General; Robert Hoyt, former Associate 
White House Counsel, former General Counsel to the U.S. Treas-
ury Department; Seth Waxman, former Solicitor General; Stuart 
Gerson, former Assistant Attorney General in the Civil Division; 
Tom Miller, another former colleague of mine, as Attorney General 
of Iowa; Todd Stegerda, former Chief Counsel to the McCain Presi-
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dential campaign; Todd Zebler, former Deputy General Counsel to 
the McCain Presidential campaign; along with statements of sup-
port from the Federal Law Enforcement Officers Association, the 
Fraternal Order of Police; the Major Cities Police Chiefs Associa-
tion; the National Association of Police Organizations; the National 
District Attorneys Association; the National Narcotics Officers As-
sociation Coalition; the National Sheriff’s Association; the Police 
Executive Research Forum; the Community Anti-Drug Coalitions of 
America; the National Center for Missing & Exploited Children; 
the National Center for Victims of Crime; the Partnership for a 
Drug-Free America; the Anti-Defamation League; the Leadership 
Conference on Civil Rights; the National Women’s Law Center, the 
American Psychological Association; the Boys & Girls Clubs of 
America; and our Judge Advocates General. 

[The letters appear as a submission for the record.] 
Senator WHITEHOUSE. We’ll be keeping the record open formally 

for a week for written questions. The Chairman urges members, 
however, to send written questions as soon as possible, and no later 
than Monday by noon if at all possible, so that we do not delay in 
moving forward on this nomination and getting the Deputy in place 
managing the Department. 

With that, I thank the witness for his presence here today. I 
thank his family and his children for their attendance. 

The hearing is adjourned. 
[Whereupon, at 12:02 p.m., the Committee was adjourned.] 
[The biographical information of David W. Ogden follows.] 
[Questions and answers and submissions for the record follow.] 
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NOMINATION OF DAVID S. KRIS, NOMINEE TO 
BE ASSISTANT ATTORNEY GENERAL, NA-
TIONAL SECURITY DIVISION; AND DAWN E. 
JOHNSEN, NOMINEE TO BE ASSISTANT AT-
TORNEY GENERAL, OFFICE OF LEGAL 
COUNSEL 

WEDNESDAY, FEBRUARY 25, 2009 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:21 p.m., room SD– 

226, Dirksen Senate Office Building, Hon. Dianne Feinstein, pre-
siding. 

Present: Senators Feinstein, Feingold, Durbin, Cardin, White-
house, Kaufman, Specter, Hatch, Sessions, Graham, and Cornyn. 

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S 
SENATOR FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. I’m going to begin this hearing. I know Sen-
ator Specter is voting now—we just had a vote at 2:00—and is on 
his way. I believe he has a time problem, so if I’m in the middle 
of my opening remarks I will let him go ahead and then finish my 
remarks when he concludes. 

In today’s hearing, we will hear from David Kris, who has been 
nominated to be Assistant Attorney General for the National Secu-
rity Division, and from Dawn Johnsen, who is nominated to head 
the Office of Legal Counsel. Obviously, both are within the Depart-
ment of Justice. 

These are both extremely important positions. The National Se-
curity Division is the part of the Justice Department that handles 
all national security matters. It was created by Congress as part 
of the reauthorization of the PATRIOT Act in 2006, and it’s respon-
sible for the following: Investigating reports of terrorist activity, 
prosecuting people who threaten our national security, handling 
applications to the Foreign Intelligence Surveillance Act Court to 
conduct foreign intelligence surveillance, and advising the Attorney 
General on intelligence issues and national security policy matters. 

David Kris is a nominee who has both figuratively and literally, 
written the book on national security. He has spent 11 years as a 
prosecutor in the Justice Department and he knows its national se-
curity functions well. During the Bush administration, he was As-
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sociate Deputy Attorney General for National Security, where he 
litigated national security cases and oversaw intelligence activities. 

When Congress considered merging the Department’s national 
security functions under a single office, Mr. Kris was one of the ex-
perts consulted. He is also the co-author of the most widely used 
legal treatise in this area. His book, titled National Security Inves-
tigations and Prosecutions, provides a step-by-step analysis of all 
the law that governs government activity in response to terrorist 
threats. In addition to his expertise, he has received high marks for 
his commitment to the rule of law. 

This committee has received letters of support for the nomination 
from former officials like Larry Thompson, who was Deputy Attor-
ney General during the Bush administration, and from David Cole, 
a Georgetown law professor who has written extensively on civil 
liberties. Cole described Kris as ‘‘genuinely committed to protecting 
both security and liberty.’’ 

Another important endorsement letter came from Stuart Baker, 
who was the head of the NSA under the first President Bush and 
under President Clinton. He described Kris as an official who 
knows that ‘‘the rule of law is consistent with an aggressive pursuit 
of the national security interests of the United States.’’ By all ac-
counts, Kris is a highly qualified nominee and we look forward to 
hearing from him today. 

Our second nominee, Dawn Johnsen, has similarly strong experi-
ence. Professor Johnsen has been nominated to be the Assistant At-
torney General for the Office of Legal Counsel. This office answers 
some of the government’s most difficult legal questions and is re-
sponsible for providing objective legal advice to the entire executive 
branch of our government. 

Ms. Johnsen knows this office well. She worked at OLC for 5 
years during the Clinton administration and served as its acting 
head from 1997 to 1998. She knows its ins and outs and will be 
ready from day one. 

As has been well documented, the OLC underwent a troubling 
transformation during the Bush administration. It became a rubber 
stamp for some of the administration’s worst abuses of power. This 
is the office that issued the torture memo in 2002, advising the 
President that interrogation techniques were not torture unless 
they inflicted pain ‘‘equivalent in intensity to the pain accom-
panying serious physical injury, such as organ failure, impairment 
of bodily function, or even death.’’ 

A month later, the office wrote that the President could use mili-
tary force against Iraq without congressional or international sup-
port, based in part on a new theory of ‘‘anticipatory self-defense.’’ 
In 2003, Jack Goldsmith, a respected conservative lawyer, came in 
to run OLC, but he found the problem so widespread that he re-
signed in less than a year, saying that he was ‘‘disgusted with the 
whole process.’’ 

Today, there are still over 35 secret OLC opinions from the 2000 
to 2005 period that deal with important national security issues 
and that the Bush administration has refused, consistently, to re-
lease. One of these documents, for example, is believed to say that 
the Fourth Amendment does not apply to military operations on 
United States soil. 
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President Obama is well aware of these problems and he has 
chosen Dawn Johnsen to restore the office to its position as ‘‘the 
conscience of the Justice Department.’’ Johnsen has already dem-
onstrated that she has plans for reform. In 2004, she published a 
statement with 18 other OLC officials called ‘‘Principles to Guide 
the Office of Legal Counsel.’’ The statement lays out historical 
ground rules for how OLC should be run. Let me read you a few 
of these principles: 

‘‘OLC’s advice should be thorough and forthright. It should re-
flect all legal restraints, including the constitutional authorities of 
the courts and Congress.’’ 

Second, ‘‘OLC should maintain internal systems and practices to 
help ensure that OLC’s legal advice is of the highest possible qual-
ity and represents the best possible view of the law.’’ 

Finally, ‘‘OLC should publicly disclose its written legal opinions 
in a timely manner, absent strong reasons for delay or disclosure.’’ 
Those three things are exact quotes. 

These statements give me great confidence in Professor Johnsen, 
and I look forward to hearing more from her at the appropriate 
time about her plans today. But I want to commend both Ms. 
Johnsen and Mr. Kris for their willingness to take on their very 
critical positions. 

We are still waiting for Senator Specter. I see Senator Bayh, 
who’s going to make an introduction, has arrived. 

Does any other member here wish to speak? Otherwise I will call 
on Senator Bayh. 

Senator Cornyn. 
Senator CORNYN. Madam Chairman, unfortunately I’m going to 

have to leave for a meeting with the White House counsel. I just 
wanted to say, I am pleased that we’re having these hearings 
today. I’m going to be submitting questions for Ms. Johnsen. I have 
some very serious concerns about this nomination, and look for-
ward to getting the answers to the questions. Hopefully that will 
help clear them up. I’ll submit those for the record. 

Senator FEINSTEIN. Fine. 
Senator CORNYN. Thank you very much. 
Senator FEINSTEIN. Thank you very much. 
Senator FEINSTEIN. Senator Hatch. 
Senator HATCH. No, that’s all right. 
Senator FEINSTEIN. OK. All right. 
Senator Bayh, welcome to the Judiciary Committee. 

PRESENTATION OF DAWN E. JOHNSEN, NOMINEE TO TO BE 
ASSISTANT ATTORNEY GENERAL OFFICE OF LEGAL COUN-
SEL, DEPARTMENT OF JUSTICE BY HON. EVAN BAYH, A U.S. 
SENATOR FROM THE STATE OF INDIANA 

Senator BAYH. Thank you, Madam Chairman. It is a personal 
pleasure for me to be here. My father had the privilege of serving 
on this Committee for 18 years, and so it has a special place in the 
hearts of all members of the Bayh family. So, thank you for your 
courtesy today. 

Senator Hatch, it is good to be with you once again as well. 
Madam Chairman, Senator Hatch, other distinguished members 

of the Committee, thank you for this opportunity today to introduce 
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an individual for whom I have great respect and confidence, Pro-
fessor Dawn Johnsen. Professor Johnsen is an accomplished schol-
ar and experienced government lawyer who is well-qualified to 
serve as Assistant Attorney General for the Office of Legal Coun-
sel. 

Her experience as Acting Assistant Attorney General under 
President Clinton means she will be ready to provide the President 
and the Attorney General with outstanding legal advice from day 
one. In particular, she already understands the challenge of pro-
viding advice that is grounded in the law, and mindful of the sepa-
ration of powers enshrined in our Constitution. 

As someone whose family suffered losses in the attacks on Sep-
tember the 11th, Professor Johnsen understands the serious and 
sobering challenges that threaten our Nation’s security. But she 
also knows that we can defeat our enemies, no matter how deter-
mined they may be, without sacrificing our cherished American 
values and ideals. 

Professor Johnsen has also demonstrated the intellectual heft re-
quired of this position. She is a graduate of Yale College and Yale 
Law School—which I suppose, if you can’t go to Indiana University, 
is not half bad—where she served—let the record show, that was 
a humorous aside, Madam Chairman. 

[Laughter.] 
Where she served as editor of the Yale Law Journal. 
As a professor of law at Indiana University, she has written ex-

tensively on constitutional law, the separation of powers, and legal 
constraints on executive power. There is no doubt that she has both 
the knowledge and expertise to help navigate the challenging mat-
ters of law and justice which confront our new President. 

One of the most important qualifications for any high-ranking 
government lawyer is good judgment. Professor Johnsen dem-
onstrated outstanding judgment when she married into one of Indi-
ana’s outstanding families. Professor Johnsen and her husband, 
John Hamilton, who is the nephew of former Congressman Lee 
Hamilton, with whom members of the Committee may be familiar, 
exemplified the best Hoosier values of family and community. De-
spite the many demands on her time, Professor Johnsen is a de-
voted mother of her two boys, Matthew and Eric, and teaches Sun-
day school at First United Methodist Church in Bloomington. 

I have high confidence that, if confirmed as Assistant Attorney 
General for the Office of Legal Counsel, Professor Johnsen will be 
a valuable member of the new administration and will provide to 
our Commander in Chief outstanding legal advice that he needs to 
protect and defend our country. 

Madam Chair, other members of this Committee, it is my dis-
tinct pleasure to present for this Committee’s consideration Pro-
fessor Dawn Johnsen. 

Senator FEINSTEIN. Thank you very much, Senator Bayh. Your 
testimony is much appreciated, and your time as well. Thank you. 
If you would like to—I know you have a pressing calendar with 
other things. You’re welcome to sit with the Committee, or if you 
have other—wish to be excused, that would be fine. 
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Senator BAYH. Thank you, Madam Chairman. As much as I 
would love to stay, I have an appointment for which I am already 
5 minutes late. 

Senator FEINSTEIN. Thank you. 
Senator BAYH. So I hope you will forgive me. 
Senator FEINSTEIN. We will. Thank you so much. 
Senator BAYH. Thank you. 
Senator FEINSTEIN. And if the two nominees would come to the 

center table, we will begin. 
Would you please stand to be sworn? 
[Whereupon, the witnesses were duly sworn.] 
Senator FEINSTEIN. Thank you very much. Please be seated. 
We’re joined by Senator Feingold. Senator, we’re about ready to 

ask questions. Do you have an opening statement? 
Senator FEINGOLD. I do not. 
Senator FEINSTEIN. You do not. All right. 
I think we want to hear from each nominee first. Ms. Johnsen, 

why don’t we begin with you, and then we’ll go to Mr. Kris. Then 
we’ll open the questions. 

STATEMENT OF DAWN E. JOHNSEN, TO BE ASSISTANT 
ATTORNEY GENERAL, OFFICE OF LEGAL COUNSEL 

Ms. JOHNSEN. Thank you very much. 
If I may take a moment to introduce some family members. 
Senator FEINSTEIN. Please. 
Ms. JOHNSEN. May I do that? Thank you very much, Senator. 
I have with me today—I’ll try to speak fast because I have a very 

supportive, loving family. My husband, John Hamilton, and our 
sons, Matthew, age 12, and Eric, age 10; my mother, Carolyn 
Johnsen; my grandmother, Ruth Downd; my sisters, Jill Johnsen 
and Jennifer Johnsen; aunts and uncles, Edward and Lynnette 
Downd; Donella Cacciola, who’s a long-time employee of the FBI, 
along with her husband Anthony; and other assorted relatives: 
Nancy Hamilton, Beverly Enjocky, Dawn Guarello, Joanna Downd, 
Marco Downd, Barbara and Sean Turner, my former boss at OLC, 
Walter Dellinger and his wife Ann, and I have many other good 
friends from law school, former colleagues, and I’ll spare you hear-
ing all the names. But I’m so grateful to them all for being here. 

Senator FEINSTEIN. Thank you, and they are welcome. Mr. 
Dellinger is well-known to this Committee; we hold him in great 
respect. So, we thank him for being here as well. 

Please proceed. 
Ms. JOHNSEN. Thank you very much. 
Senator Feinstein, Ranking Member Specter, members of the 

Committee, it’s a tremendous honor for me to be here today. I’d 
like to thank each of you and your staffs for your time and your 
attention to my nomination. I’d also like to thank Senator Evan 
Bayh for that generous introduction and for his great service to the 
State of Indiana, and to the United States. 

Thank you also for the opportunity to visit my family—to intro-
duce to you my family. I would like to mention one person who 
could not be here, and that’s my father, Don Johnsen, who passed 
away a few years ago. He worked very hard as a letter carrier for 
the U.S. Postal Service, and always a second job as well, to send 
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me, and my sisters, and my brother all to college, and all beyond 
college, which was an opportunity he did not have. He took special 
pride in his service in the United States Navy. My father deeply 
loved his family and his country, and he would have—would have 
loved to see this. He’s passed that love and patriotism on. 

In 1976, the bicentennial year of our declaration of independence, 
I entered an essay contest. The subject was: ‘‘What Makes America 
Great? ’’ I won a $100 savings bond, and I also had an opportunity 
to read that essay at the car place, 4th of July, fairgrounds. 

I no longer have the essay and I’ve long spent the savings bond, 
but I am quite certain that I quoted Robert F. Kennedy as follows. 
It’s from the poster I had hung on the bedroom wall of the room 
I shared with my sisters: ‘‘The future does not belong to those who 
are content with today. Rather, it will belong to those who can 
blend reason, vision, and courage in a personal commitment to the 
ideals and great enterprises of American society. I’ve endeavored 
throughout my life to do what I can to serve the ideals and the 
great enterprises of our great country. 

I’m very mindful of the fact, as I sit here, that we are not all 
going to agree on all of the specifics, but I deeply believe that as 
Americans we share some bedrock commitments, including to re-
spect conflicting viewpoints and understand that people of goodwill 
inevitably disagree, and that such debate makes us stronger and 
better, to protect the physical safety of the American people, espe-
cially today, from post-9/11 terrorist threats, to uphold our Con-
stitution and our basic values, including our commitment to limited 
government that protects both our physical safety and fundamental 
liberties, and finally, commitment to uphold the rule of law. 

Commitment to the rule of law is my overriding passion. It’s the 
imperative that the government belongs to the people in our sys-
tem and the officials who lead the government are not above the 
law. I had the great privilege of acting on that imperative when I 
served at the Office of Legal Counsel for 5 years, from 1993 to 
1998. 

As more often—does, 9/11 tested our commitment to the rule of 
law. Though Indiana is currently my home, I was born and raised 
in New York on Long Island. At the time of the attack, my sister 
Jennifer had a view of the Twin Towers from her lower East Side 
Manhattan apartment, where she still lives. My sister Jill, who 
teaches in New York City public schools, when the planes hit, she 
had a fourth grade class in her care. I have many friends—dear 
friends and relatives who live in New York and Washington, DC, 
some of whom did lose loved ones in that terrible attack on our 
country. 

My thoughts and concerns, though first those were of course 
most powerfully of my family and friends who had suffered wrench-
ing personal losses, but they are also professionally very much with 
the government lawyers who bear the tremendous responsibility of 
helping our government respond to those attacks, to keep our Na-
tion safe from future attacks. 

My service at OLC gave me some special appreciation, I believe, 
for what they confronted and for the outstanding work of countless 
dedicated women and men in the years since at OLC, and all 
throughout the government. My prior service also gave me a feeling 
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of special responsibility to speak up later on when, on several spe-
cific occasions, I believed that OLC’s legal interpretations failed to 
live up to its best traditions. 

In my work as an academic, I have sought to be constructive and 
to explore the proper scope of Presidential power and the proper 
role of government lawyers. Most notably, in 2004, as Senator 
Feinstein mentioned, I brought together 19 former OLC lawyers 
and we explored OLC’s best nonpartisan traditions and drafted 
what we entitled, ‘‘Principles to Guide the Office of Legal Counsel.’’ 
I have appended that same document to my written testimony that 
I’ve submitted to the Committee. 

During my 5 years of service, I came to understand that, above 
all, OLC must provide the President and others with accurate, 
principled legal interpretations, and that my own personal views on 
the subject were not what mattered, that OLC must look to the 
Constitution and to the laws enacted by Congress, to judicial and 
executive branch precedent, and also to the career professionals 
throughout the government who bring the essential experience, ex-
pertise, and judgment. 

I look forward, should the Senate confirm my appointment, to 
serving President Obama, Attorney General Holder, and the people 
of the United States in ways that will support the rule of law and 
that will protect our mission, and also will look forward, if con-
firmed, to working with all of you. 

Thank you very much. 
Senator FEINSTEIN. Thank you very much, Ms. Johnsen. 
[The prepared statement of Ms. Johnsen appears as a submission 

for the record.] 
[The questionnaire of Ms. Johnsen follows.] 
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Senator FEINSTEIN. Mr. Kris. 

STATEMENT OF DAVID S. KRIS, NOMINEE TO BE ASSISTANT 
ATTORNEY GENERAL, NATIONAL SECURITY DIVISION 

Mr. KRIS. Senator, may I begin also by introducing my family? 
Senator FEINSTEIN. Of course. 
Mr. KRIS. Directly behind me is my wife, Jody Kris—oh. Excuse 

me. Directly behind me is my wife, Jody Kris. Directly behind her 
is my daughter Audrey. Next to my wife is my daughter Hannah— 
she’s taking notes for a report to her second grade social studies 
class on this—— 

Senator FEINSTEIN. We will all be on our toes. Thank you. 
Mr. KRIS. And next to her is my father, Tony Kris, who has trav-

eled here from out of town. I do want to make reference to two peo-
ple who could not be here, my mother, who passed away several 
years ago, and my stepmother, who unfortunately is unable to at-
tend due to illness. Thank you. 

May I proceed? 
Senator FEINSTEIN. Please. 
Mr. KRIS. Madam Chairman, Senator Hatch, and distinguished 

members of the Committee, it’s an honor to appear before you. I’m 
grateful to President Obama for nominating me, to Attorney Gen-
eral Holder for supporting me, and to the Committee for consid-
ering me. I also appreciate very much the members who met with 
me prior to this afternoon, including this morning. 

The National Security Division is a new, but vital, institution of 
government. To date, it has had only two Assistant Attorneys Gen-
eral, both of them, like me, originally career prosecutors. The most 
recent of these, Patrick Rowan, was enormously helpful during the 
Presidential transition period, and I want to take this opportunity 
to thank him again. 

Pat’s predecessor, Ken Wainstein, is currently teaching a law 
school class with me. Ken and I agree on some things, we disagree 
on other things, but we share a common respect and appreciation 
for professionalism and serious legal argument. As a result, we 
work well together, even when we differ. In fact, I think our stu-
dents benefit from the diversity of views that we present. They get 
more from both of us than they would from either of us. 

Together, Ken, Pat, and the men and women of NSD have done 
what I think is a remarkable job establishing the Division over the 
last 2 years, and I agree with many of the things that they have 
done, including NSD’s basic organizational structure, its strong re-
lationships with ODNI and the FISA court, and it’s innovative en-
forcement of export controls, among others. 

Of course, I have some ideas of my own about how to build on 
this foundation and move the Division forward. In keeping with my 
status as a nominee and as an outsider, these ideas are necessarily 
somewhat tentative, but I wanted to share with you nonetheless in 
an effort to inform your decision about whether or not to confirm 
me. 

In the short run, if I were to be confirmed, I would hope and ex-
pect to focus on three procedural/structural issues and three sub-
stantive ones. With your permission, I’ll just quickly lay those out. 
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First, procedurally, I would like to begin by continuing to 
strengthen the connections between and among NSD’s various com-
ponents. I hope that this will generate even more coordinated oper-
ations and policy development within the Division, and also con-
tinue to foster a distinct DOJ National Security culture. Fun-
damentally, NSD exists because of potential synergies between its 
criminal lawyers and its intelligence lawyers, and if I were con-
firmed I would want to try to maximize those synergies. 

Second, if confirmed, I will focus on NSD’s relationships with the 
intelligence community and with the National Safety Council, in 
part, by continuing to develop the intelligence perspective and cre-
dentials of its lawyers, including its prosecutors. I will also try to 
respond appropriately and quickly to constitutional oversight and 
maintain strong, cooperative relationships with this Committee and 
other committees of Congress. 

Third, I would hope to continue the very positive evolution of 
NSD’s working relationship with the FBI, particularly at the oper-
ational level. I believe that this will help the FBI continue its 
transformation into a security service, and at the same time en-
hance protections for civil liberties. 

Now, substantively, I also anticipate three areas of focus, if I am 
confirmed. First, of course, Guantánamo Bay and the detainees 
there. NSD has already briefed its senior career deputy to serve as 
executive director of the Gitmo task force, and I am sure will con-
tinue to support the task force, as needed. 

Second, the FISA Amendments Act. This is a new statute, as the 
Committee is aware, and I do not yet know exactly how it func-
tions. But I do know that it provides enormous authority to the 
government and underlies what I understand to be an enormously 
important collection program. If confirmed, I intend to learn in de-
tail how it works. 

Third, and finally, the FBI’s domestic operations guidelines. In at 
least two ways, I think these guidelines reflect positive develop-
ments. In other ways, they raise some questions that I would like 
to explore further. If confirmed, I will want to know how the guide-
lines operate at ground level so that I can work with the Bureau, 
advise the Attorney General, and keep this Committee fully in-
formed. 

So again, I want to emphasize that these ideas are tentative, all 
six of them, and they will certainly yield to the ground truth. But 
they do reflect my current thinking from my current perspective, 
and I wanted to put them before you. I appreciate very much your 
holding this hearing, and I look forward to answering your ques-
tions. 

Thank you. 
[The prepared statement of Mr. Kris appears as a submission for 

the record.] 
[The questionnaire of Mr. Kris follows.] 
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Senator FEINSTEIN. Thank you very much, Mr. Kris and Ms. 
Johnsen. We’ll now proceed with questions. We’ll have 7-minute 
rounds, and I’ll follow the early bird rule. 

Mr. Kris, let me begin with you. You mentioned Guantánamo. As 
we know, President Obama has created the working group you re-
ferred to. There are reportedly three categories of detainees at 
Guantánamo: (1) Those who pose no threat and are eligible for re-
lease; (2) those who will be charged, either in Federal court—court 
marshal, or military commission; and (3) those who pose a real 
threat to the national security, but for whom there is not sufficient 
or admissible evidence to be prosecuted. 

I’m particularly concerned about this third category, and I want 
to ask you a question about the legal authority to hold somebody 
in this category. It is my understanding that if an individual is 
found by a tribunal to be an enemy combatant, that the treaties, 
the laws of war, will permit that individual to be continued in cus-
tody until the conflict is over. 

Is this adequate to hold those people who are a security threat 
to this Nation? 

Mr. KRIS. Thank you very much, Senator. I appreciate the ques-
tion. There is no more difficult and important matter than this for 
the American people right now, and for the new administration. As 
you point out, the executive order anticipates and directs a com-
prehensive review, and especially from where I’m sitting now, of 
course, I don’t want to prejudge the results of that review, and cer-
tainly, if confirmed, I would look forward to supporting it, as di-
rected by the Attorney General. 

I agree with you about the categories of detainees that may exist. 
Of course, I haven’t seen the information, so I don’t know. And I 
also agree with you that I think there is authority to hold enemy 
combatants, and I’m thinking particularly of the Supreme Court’s 
decision on the Hamdi case, which said exactly what you said, that 
in keeping with the authorization to use military force and the 
laws of war and traditional understandings of the Law of Armed 
Conflict, there is authority, at least in the circumstances described 
there, to hold enemy combatants for the duration of the conflict. 
The court obviously also mentioned the importance of due process 
review, and there’s a lot of detail there. But I do agree with your 
basic point, yes. 

Senator FEINSTEIN. Thank you very much. 
Now, a question for Mrs. Johnsen. Approximately 40 OLC memos 

that were written between 2001 and 2005 are still secret today. 
You wrote in the ‘‘Principles to Guide the Office of Legal Counsel’’ 
that OLC should publicly disclose its written opinions in a timely 
manner, absent strong reasons for delay or nondisclosure. 

What do you believe is a reasonable period of time for OLC to 
wait before disclosing these opinions? 

Ms. JOHNSEN. Thank you, Senator. The amount of time, I think, 
would vary with the opinion. I think in the normal case it would 
not need to be any longer than the time it takes for OLC to consult 
with the requesting agency to see if they have concerns about re-
lease of the opinion, and whatever time it takes to process the opin-
ion. 
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There may be other opinions, though, where there is classified in-
formation in the opinion that would need to be redacted, or that 
prevent the opinion from being released at all at that particular 
point in time, but with the passage of time, release may become ap-
propriate. So, it would be a case-by-case determination. The prin-
ciples, as you say, call for a presumption in favor of disclosure, ab-
sent compelling reasons to the contrary. National security clearly 
would provide one of the most compelling reasons. 

Senator FEINSTEIN. Well, if I understand what you’re saying, it 
is very vague and imprecise. Would that be correct? 

Ms. JOHNSEN. Well, I can say a little more about what would 
help guide whether an opinion should be released or not, and I’d 
be happy to talk more about that. 

Senator FEINSTEIN. Please. 
Ms. JOHNSEN. I would also say that I think it is important for 

the Office of Legal Counsel and Department of Justice itself to be 
clear about the guidelines so that Congress and the public know, 
what are the standards being applied in deciding whether to re-
lease opinions. But it will, by necessity, be a case-by-case analysis. 

One class—category of opinions about which I have expressed 
particular concern in the past, concern about the failure to release, 
if not the opinion itself, the fact of its existence and a description 
of the legal analysis involves OLC interpretations of Federal stat-
utes where OLC determines not to comply with the statute or in-
terprets the statute in a way for better—for want of a better 
phrase, in a way that would surprise Congress.’ 

We are seeing a few important examples of that in the prior ad-
ministration where, in effect, the government was claiming the au-
thority not to comply with a duly enacted statute and not letting 
Congress know about that for months or years. So that’s a category 
that I would say is a special category. I would say that Congress 
and the American people have a special need to know how the ex-
ecutive branch is interpreting and applying, or not applying, Fed-
eral statutes. 

Senator FEINSTEIN. Do you believe that torture can ever be le-
gally justified under United States or international law? 

Ms. JOHNSEN. No, Senator, I do not. 
Senator FEINSTEIN. Do you believe that waterboarding is torture? 
Ms. JOHNSEN. Yes, Senator. 
Senator FEINSTEIN. Do you believe that torture yields reliable in-

formation and intelligence? 
Ms. JOHNSEN. Senator, that is not an issue on which I have any 

expertise, and it also is not an issue that would be for me to say 
anything about in the position to which I have been nominated. My 
role would be to inform the President and the policymakers of the 
legal constraints. 

Senator FEINSTEIN. Thank you. Thank you very much, both of 
you. 

Senator Hatch. 
Senator HATCH. Well, thank you, Madam Chairman. 
Mr. Kris, you’ve written, testified, and otherwise advocated low-

ering the so-called ‘‘wall’’ between traditional law enforcement and 
intelligence. You appeared before the Intelligence Committee, upon 
which both the distinguished Chairman and I serve, less than 2 
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weeks after the 9/11 terrorist attacks in your capacity as Associate 
Deputy Attorney General, and you advocated this position. 

Now, here we are, nearly 71⁄2 years later, and there has not been 
another terrorist attack in America. So, first, I’d like your brief as-
sessment of that infamous wall. Had it come down, what would 
have been the results? What else needs to be done? 

Mr. KRIS. Thank you very much, Senator. I think the wall is 
down. As a legal matter, it came down in November of 2002 with 
the decision of the FISA Court of Review, and then was reaffirmed 
in fact as a statutory matter by the reauthorization of the PA-
TRIOT Act by Congress. So I think legally the wall is down. 

Senator HATCH. Do you agree with that? 
Mr. KRIS. I beg your pardon? 
Senator HATCH. Do you agree with that? 
Mr. KRIS. Yes, I do. 
Senator HATCH. Okay. 
Mr. KRIS. I’m aware, obviously, of one decision in Oregon that 

has gone the other way, but I think the weight of authority in that 
decision is on appeal. But I think the weight of authority is that 
the wall is down. 

Institutionally, or bureaucratically, as it were, the National Secu-
rity Division is, in a way, a reflection of the demise of that wall 
because it brings together even one organizational unit within the 
Justice Department, both the law enforcement officials, counterter-
rorism and counterespionage prosecutors who formerly resided in 
the Criminal Division, and intelligence lawyers who formerly re-
sided in the Office of Intelligence Policies and Review. 

I think, as I mentioned in my opening, one of the first things 
that I would like to focus on is continuing to strengthen the inter-
nal connections between those two groups in order to reap the 
synergies that I think underlie NSD’s creation. 

Senator HATCH. Madam Chairman—— 
Senator SPECTER. No, you finish your time. 
Senator HATCH. I can defer. 
Senator SPECTER. You finish. 
Senator HATCH. Okay. Thank you. 
Well, I appreciate your answer. At the same time, you’ve coau-

thored the book, National Security Investigations and Prosecutions. 
Other experts in this field, some of whom have testified before this 
and other congressional committees, have called this work literally 
‘‘the book’’ on the subject. I personally believe you’ve done an excel-
lent job. 

Mr. KRIS. Thank you. I very much appreciate that. 
Senator HATCH. But in this book you distinguish between na-

tional security investigations and law enforcement investigations. 
What’s the difference? Why is the difference important? How can 
we reconcile lowering the wall and maintaining the distinction? 

Mr. KRIS. Well, I think—I guess, two points I would make. The 
first, is that in a way the key insight that’s associated with low-
ering the wall is that prosecution of spies and terrorists from other 
nations, security threats, is not an end in itself, but is another 
means to the end of protecting against those threats. It’s another 
tool in the toolbox. 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00358 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC



343 

That does not mean, however, that there is no distinction be-
tween, say, ordinary law enforcement against ordinary criminals— 
say, a prosecution of Bonnie and Clyde for bank robbery or some-
thing like that, and the use of law enforcement techniques against 
genuine national security threats, like spies and terrorists. 

I think the wall and the demise of the wall had to do really with 
the latter category, the ability to bring together all of the Justice 
Department’s tools that can be deployed against these kinds of 
threats, the national security threats, but really wasn’t about the 
use of FISA or other intelligence collection methods against ordi-
nary criminals committing ordinary crimes. That really is, I think, 
distinct and resides still in the Criminal Division. 

Senator HATCH. Now, in Chapter 15 of your book you write that, 
‘‘The President has authority, under Article 2 of the Constitution, 
to conduct foreign intelligence electronic surveillance, including 
surveillance of U.S. citizens inside the United States without a 
warrant, even during peacetime, at least where he has probable 
cause that the target of surveillance is an agent of a foreign 
power.’’ 

Do you still believe that? How does this differ from what the pre-
vious administration was doing? 

Mr. KRIS. Yes, I do believe it. I think that the courts—to the ex-
tent that the Courts of Appeals have addressed this question—obvi-
ously, the Supreme Court came closest to this in the Keith decision 
but did not address it head on. The lower courts have, to the extent 
they have decided it squarely, all decided in favor of allowing such 
surveillance in the absence of the statute. That is different from 
the question of whether a president may violate a statute. But in 
the absence of a statutory restriction, the line of cases—and you’re 
familiar with this, Senator—culminating in Tron, do, I think, up-
hold the President’s authority there. 

Senator HATCH. Right. 
Recently, a group of judges from around the world issued a re-

port objecting to the notion that there is a ‘‘war’’ on terrorism, and 
argued ‘‘the criminal law is the primary vehicle to be used to ad-
dress terrorism.’’ Do you agree with that? 

Mr. KRIS. No, I don’t think I do. I’m with the Attorney General. 
I think we are at war. I think the Law of Armed Conflict applies. 
In my answer to Senator Feinstein I referred to the Hamdi deci-
sion and the authority to detain, in keeping with the Law of War. 
So I don’t think I agree with that statement, if I understand it cor-
rectly. 

Senator HATCH. The Attorney General did say, ‘‘There is no ques-
tion but that we are at war.’’ I’m happy to have your testimony. 

I assume you’re familiar with the system of the Foreign Intel-
ligence Surveillance Court of Review. It was considered last 
month—last August, I guess, but made public about a month ago. 

Mr. KRIS. Yes, sir. 
Senator HATCH. The court held that the Protect America Act of 

2007, which allows warrantless foreign intelligence surveillance, is 
constitutional. Now, I wanted to note the court’s holding: ‘‘We hold 
that a foreign intelligence exception to the Fourth Amendment’s 
warrant requirement exists when surveillance is conducted to ob-
tain foreign intelligence for national security purposes and it’s di-
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rected against foreign powers, or agents of foreign powers, recently 
believed to be located outside the United States.’’ 

Now, what do you believe is the significant—what is the signifi-
cance of this decision, both for what the government has been 
doing up to this point and from what the new administration will 
be doing? 

Mr. KRIS. I think the decision—and I have read it when it was 
released publicly—is significant. It does interpret the Protect 
America Act, which is the predecessor statute to the FISA Amend-
ments Act, but I think much of it—much of its analysis would be 
applicable to the FISA Amendments Act. 

I will say that there are portions of the opinion that are redacted 
that I have not seen, and I would want to see those and under-
stand more fully what was going on there. I hope, if I am con-
firmed, that I will have that opportunity. 

So I guess those are some of the concerns and caveats I have 
about the opinion, but I do think it’s a well-written opinion and I 
do think it does stand for the proposition that the Protect America 
Act is constitutional. 

Senator HATCH. Well, Mr. Kris, I’ve limited myself to these few 
questions, but I’m well familiar with your work and I’m well famil-
iar with what you’ve done. I’m going to support you for this posi-
tion. I think you’re not only capable, I think you’re an extremely 
honest and extremely intelligent man. So, I’m just grateful that 
people like you are willing to come out and work with the adminis-
tration. I think it’s important. I think you’ll be a great asset to the 
Attorney General, and I wish you well. 

Mr. KRIS. Thank you very much, Senator. I greatly appreciate 
that. 

Senator FEINSTEIN. Thank you very much, Senator Hatch. 
The Ranking Member of the Committee, Senator Specter, was 

unavoidably delayed and is here now, so I’m going to interrupt and 
give him an opportunity to make an opening statement. 

Senator SPECTER. Thank you very much, Madam Chairwoman. I 
congratulate Ms. Johnsen and Mr. Kris on their outstanding aca-
demic record, their very impressive undergraduate degrees and law 
degrees, and on their nominations here. 

I begin with you, Ms. Johnsen. I have noted in the staff memo 
which has been prepared for me that you have written, regarding 
the role of the Office of Legal Counsel, ‘‘The courts under-enforce 
constitutional rights and the political branches have an obligation 
to fill constitutional gaps, and uphold rights beyond those that the 
court will enforce.’’ 

I would disagree with that. The political branch, Congress, has 
the authority to establish public policy and decide what the laws 
ought to be within constitutional bounds. But when the reference 
is made there, as it appears to be, that the Office of Legal Counsel 
is going to fill in the gaps, I have a sharp question, really, of dis-
agreement. You have criticized John Yoo and the Bybee memo, and 
they have been characterized as on the extreme side. A number of 
your writings, which I’ll come to in a moment, are about as far 
from the center of the other end of the political spectrum. 

The question that I have at the outset is, isn’t it true that we 
accept the constitutional interpretation of the courts, really the Su-
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preme Court or whatever other courts may interpret the Constitu-
tion on paramount authority and the authority of Congress to legis-
late, and perhaps to fill in constitutional gaps as they see it, sub-
ject to being overruled by the court. 

But it is not the rule of the Office of Legal Counsel to extend the 
Constitution beyond what the courts have said, or the Congress 
supplementing, plus what the Congress determines is public policy 
on legislation. 

Ms. JOHNSEN. Thank you, Senator, for that opportunity to—to 
clarify what I was talking about there. And this is a subject that 
is also just in the Principles to Guide OLC. There are some in-
stances in which the executive branch acts where it is unlikely that 
there will ever be a court case. When the Supreme Court speaks, 
absolutely, that decision was the law of the land and is binding on 
Office of Legal Counsel. And if I’m confirmed, in advising the exec-
utive branch, I will be bound by, and follow, certainly, the opinions 
of the Supreme Court. 

But as the Principles note, there are some questions where the 
courts are reluctant to decide the issue or there just won’t be any-
one with standing. The court might say it’s a political question. In 
those instances, as we write in the Principles, the Office of Legal 
Counsel and the President have a special obligation to ensure 
they’re acting within the law, including protecting individual rights 
and enforcing rights that the courts may never have the oppor-
tunity to adjudicate. 

And even if the courts do reach the question, they may do so— 
I think I wrote this in this particular article—in a way that’s very 
deferential to the President’s determinations because it’s a matter 
of national security, for example, so deference is appropriate in 
that kind of situation. So, that’s what I had in mind, Senator. 

Senator SPECTER. Well, in your writings you go pretty far to one 
end of the political spectrum. The positions you’ve taken on Pro- 
Choice—I’m Pro-Choice, and I agree with that doctrine. Some of 
the Supreme Court decisions don’t please me, but that’s the law, 
they say. But when I read in your writings that abortion bans go 
beyond the Thirteenth Amendment, which bans slavery, and that 
‘‘forced pregnancy requires a woman to provide continuous physical 
service to the fetus in order to further the State’s asserted inter-
ests,’’ it seems to me just, candidly, beyond the pale to say that 
that’s a violation of the Thirteenth Amendment against slavery. 

Do you stand by that statement? 
Ms. JOHNSEN. Thank you, Senator, for that opportunity to clar-

ify. I was, I have to say, shocked when I saw the—the National Re-
view article that made certain claims about what I had written yes-
terday. 

Senator SPECTER. You did not write that? 
Ms. JOHNSEN. I have never—I did write the part that you quoted, 

absolutely. I have never argued that there’s a Thirteenth Amend-
ment violation when the government restricts abortion. That—I 
was shocked when I saw that, and it took me a while to search and 
find what they were referring to. They made other claims that were 
clearly false. 

Here, they—I did write a brief 20 years ago, and footnote 23, I 
found, makes a suggestion that there may be an analogy between— 
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not what this article said, pregnancy, which I’ve been blessed with 
twice and have two wonderful sons, but forced childbirth. 

This is a brief that I filed arguing that the right to privacy pro-
tects the right of women and their families to make these choices, 
and that Rowe v. Wade should be upheld. This was in 1989. It 
made no Thirteenth Amendment argument, and I will say categori-
cally I do not believe the Thirteenth Amendment is relevant at all. 
It was a straight Fourteenth Amendment argument. 

Senator SPECTER. Well, my question was whether you wrote that, 
and I have listened to your answer and I do not understand it. But 
I’ll take a look at footnote 23. I don’t have a whole lot of time here. 

You have written that the nomination of Thomas, Roberts, and 
Aleto is ‘‘a stealth attempt to radically remake constitutional law.’’ 
Those nominees come with the Presidential prerogative. The nomi-
nations by President Obama, well within his range, could be said 
to be at the other end of the spectrum. Not that I disagree with 
him. I may be closer to his end of the—well, I won’t comment about 
that. 

[Laughter.] 
Strike that. I shouldn’t venture into that field when I’m ques-

tioning you. I shouldn’t make any admissions, so to speak. 
But let me come to one final question for you, Ms. Johnsen. That 

is, in your notes you have suggested that Roberts and Aleto may 
have violated ethical standards in their hearing, stating in your 
notes for a speech, ‘‘Remember: In Roberts and Aleto hearings, took 
to new level, worse than not answering, suggested violations.’’ 

Do you have any evidentiary base for saying that Roberts and 
Aleto were guilty of ethical violations? 

Ms. JOHNSEN. Senator, I have a vague recollection. I think what 
you’re referring to is a blog post that I wrote about—I’m very 
happy to take a look at it, but I am quite certain that I did not 
accuse them of an ethical violation. I think what I said was, they 
suggested that by giving more specificity in their answers, they 
themselves might have violated an ethics restriction. And I was 
pointing out—— 

Senator SPECTER. They said they may have violated an ethics re-
striction? 

Ms. JOHNSEN. That they—I probably shouldn’t say too much be-
cause I’m not sure exactly what you’re referring to. But my recol-
lection is, I did not accuse them of violating any ethics restriction, 
and I certainly do not believe they did. 

Senator SPECTER. Would you—— 
Ms. JOHNSEN. They—excuse me. 
Senator SPECTER. Go ahead. I don’t want to interrupt you. 
Ms. JOHNSEN. Yeah. I believe what I—what they—what was at 

issue was, there was lots of back-and-forth about whether it would 
be inappropriate and somehow an ethics violation for a nominee to 
answer questions at a certain degree of specificity, and I was urg-
ing more transparency and views. 

I was arguing that they did have the ability, certainly not to say 
how they would decide cases, but to talk about their legal views 
and judicial philosophies. I was saying, if we now say that it’s some 
ethics violation and wrong for a nominee to talk about their legal 
views on particular matters, how about all the nominees that came 
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before that did? I believe that was my essential point in that blog 
posting. 

Senator SPECTER. Well, let me conclude by asking you to take a 
look at these notes. 

Ms. JOHNSEN. Yes, I will. 
Senator SPECTER. And also the Thirteenth Amendment slavery 

issue. 
Ms. JOHNSEN. Yes. 
Senator SPECTER. And be more specific, with more time to pre-

pare, in your response. I think I’m within my opening and first 
round. I only have a couple more questions. 

But rhetorically, you show substantial evidence of your Phi Beta 
Kappa key, which I do not see you wearing, or your Yale Law Jour-
nal credentials, having been an officer of the Journal, which are 
high merits. Now a Haverford grad and Harvard law grad. Just a 
couple of questions. 

Mr. KRIS. Yes, sir. 
Senator SPECTER. We have had long debates here. Many that I’ve 

had with the Chairman of the—now-Chairman of the Intelligence 
Committee about the range of the Foreign Intelligence Surveillance 
Act and Article 2 of the Commander in Chief power. We’ve gone 
around and around on that subject. 

Are you willing to give an opinion as to whether warrantless wire 
tapping, which violates the mandate of the Foreign Intelligence 
Surveillance Act, is saved under Presidential authority by his pow-
ers as Commander in Chief under Article 2? 

Mr. KRIS. Well, Senator, I remember testifying before you on the 
constitutionality of the TSP some time ago, and in that testimony 
I think I said I agreed with you, that I was effectively agnostic on 
the constitutionality of the TSP because it didn’t have—— 

Senator SPECTER. You were what? You agreed with me? 
Mr. KRIS. Agnostic. Yes. I think I agreed with you. 
Senator SPECTER. You were agnostic? 
Mr. KRIS. And I said I couldn’t—I could not evaluate the—— 
Senator SPECTER. Could not? 
Mr. KRIS. Could not evaluate the constitutionality of the TSP 

without the facts. And I think it’s a fact-intensive question. 
Now, as I understand FISA, especially after the FISA Amend-

ments Act and the new version of the exclusivity provision, it rep-
resents a clear statement from Congress that the President may 
not violate the statute, and is an assertion of congressional power 
against the President’s Article 2 constitutional authority. 

That places any effort by the President to violate FISA in the 
third category, in Justice Jackson’s famous three-part analysis 
from the Steel Seizure case. There, his power is at the lowest ebb, 
as you know. As far as I am aware—I—I do not claim to be a con-
stitutional scholar. But as far as I am aware, the Supreme Court 
has never upheld an assertion of Commander in Chief power in 
that third category. It doesn’t mean it’s the null set. It doesn’t 
mean there’s no content to that third category. There are situations 
where the President may disregard a statute. 

Senator SPECTER. Senator Feinstein and I claim to be constitu-
tional scholars, by the way. 

Mr. KRIS. Well, I’m happy to defer to you. 
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Senator SPECTER. And when you say it’s fact-intensive, I’ll accept 
that answer. 

Mr. KRIS. Very well. 
Senator SPECTER. You may be read into it soon, so maybe you’ll 

be in a better place to comment, if you’re confirmed of course. 
Mr. KRIS. Right. I’m hopeful. 
Senator SPECTER. And I would suggest that every effort be made 

to get the Supreme Court to decide this question. The Detroit Fed-
eral judge said it was unconstitutional, the warrantless wire tap-
ping. The Sixth Circuit ducked it on standing grounds, which could 
just have easily have gone the other way. Now, the Supreme Court 
denied cert. They really ought to lend some clarity to what Senator 
Feinstein and I have been battling with on this issue for about 4 
years now. 

We’ll submit some other questions in writing, with particular em-
phasis on the immunity issue for the telephone companies and 
what you think ought to be done as that case is pending. 

Mr. KRIS. Yes, sir. 
Senator SPECTER. Thank you very much, Madam Chairwoman, 

for letting me tack my time. 
Senator FEINSTEIN. Well, you’re very, very welcome. And I’d like 

to continue this on the second round, but Senator Feingold has 
been waiting. You are up next, Senator. 

Senator FEINGOLD. I thank the Chair. 
Ms. Johnsen, thank you for meeting with me this morning. I 

want to congratulate you on your nomination. You are extraor-
dinarily well-qualified for this position and I’m very glad about 
that, because you’ve got a big job ahead of you. The reputation of 
the OLC suffered greatly during the last administration. It put 
itself at the service of political masters and failed in its most im-
portant duty, to provide, as you have put it, an ‘‘accurate and hon-
est appraisal of applicable law.’’ 

I want to commend you for the constructive effort that you un-
dertook after the torture memo became public, not only to criticize 
the reasoning of that particular memo, but to ask how such a 
memo could have been written, and carefully consider what needed 
to be done to make sure that such a devastating mistake would not 
happen again. 

When you set out to develop the Principles to Guide the Office 
of Legal Counsel back in 2004, I don’t know if you had in the back 
of your mind the thought that you might someday have the oppor-
tunity to put those principles in place. But now you do, and I think 
OLC and the American people will benefit greatly from your effort. 

Several of the principles you laid out in 2004 underline the im-
portance of transparency, of making the opinions of the OLC pub-
lic, and of disclosing to Congress whenever the office reaches the 
conclusion that a statute should not, or cannot, be enforced, as you 
alluded to earlier. 

Recognizing that there are certainly some situations where se-
crecy is warranted, can you explain why that transparency is so 
crucial? 

Ms. JOHNSEN. Yes. Thank you, Senator. Transparency, abso-
lutely, is critical, and especially in the category of opinions you’ve 
described, where the executive branch is interpreting how, and 
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whether, in some cases, it will comply with Federal statutes. If, on 
the other hand, as has happened on rare occasion, but important 
occasion, the executive branch acts contrary to statutes in secret 
without notifying even Congress, let alone the American people, 
that, I believe, goes right to the heart of what makes our great con-
stitutional democracy work. 

In this system, we as Americans are all proud of the fact that 
the government is responsive to us and we—we, the people, are— 
are the government through our representatives in Congress. If 
Congress does not know that the executive branch is either not en-
forcing a statute or is interpreting it in a way that would be shock-
ing to Congress, obviously Congress can’t do its job. It can’t decide 
whether it needs to enact new legislation, it can’t do appropriate 
oversight of the executive branch. 

Senator Feingold, you—I mean, you know all this and have spo-
ken eloquently about this, and I thank you for—for that leadership. 
So for that category of cases, I do think it is imperative that there 
be immediately notification to Congress. 

Senator FEINGOLD. Thank you. I find it somewhat ironic that 
there are commentators and critics out there who oppose your nom-
ination because they feel you have a political agenda and will seek 
to put the imprimatur of OLC on your personal view of the law. 
Those critics were awfully quiet over the last 8 years when that’s 
exactly what happened. It seems to me your principles are designed 
to prevent that from happening. Am I right? Can you explain how 
they’ll do that? 

Ms. JOHNSEN. Yes, Senator. That was the fundamental goal be-
hind the principles. And frankly, my work as an academic over the 
last year—8 years, a central theme has been to help develop proper 
standards and processes for the government, and government law-
yers in particular, to enforce the rule of law, to ensure that individ-
uals at the Office of Legal Counsel or elsewhere could not promote 
their own personal views or pursue particular outcomes at the ex-
pense of the rule of law. 

And I would also point out that the principles reflect the best 
practices of OLC. The 19 of us didn’t just come up with, you know, 
what’s our ideal in the abstract. We looked to the best principles 
that governed Republican and Democratic administrations alike. 
When I was at OLC for 5 years in the 1990s, I was very pleased 
at the quality of opinions issued under many prior Republican 
heads—Ted Olson—tremendous reputation for living according to 
those principles. And so this is not a partisan issue at all and one 
that I’m very pleased the principles have received praise from Re-
publicans and Democrats alike. 

Senator FEINGOLD. Thank you, Ms. Johnsen. I have limited time, 
but I do appreciate your answers. 

Mr. Kris, congratulations to you as well. I do need to say on the 
record, though, that I am concerned about the exchange you had 
with Senator Specter. When it comes to Category 3 under the Steel 
Seizure case, I do not accept the characterization that the inquiry 
is fact-intensive, if we know the statute was violated. That is what 
I believe the question was—if what the President is doing is con-
trary to the statute. I don’t think the question is whether it’s fact- 
intensive. Whether it violates the statute, I think, maybe fact-in-
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tensive, but if the conduct violates the statute, the catagory 3 anal-
ysis is not. 

But if we leave that room there, I am concerned that this under-
cuts the very core of Justice Jackson’s test, which you correctly 
pointed out has never been ruled upon in favor of the executive 
government. So, this isn’t so much about you, but about this ongo-
ing debate that is so critical to all these issues. It’s one of the most 
central issues in the future of our constitutional history, so I sim-
ply want to put that on the record. 

We had an opportunity earlier today to discuss, in a classified 
setting, specific concerns I have about how the FISA Amendment 
Act has been implemented. Without discussing those specifics in an 
open hearing, do you agree that there are serious problems that 
need to be corrected? 

Mr. KRIS. Senator, I do appreciate very much the meeting we 
had this morning. You raised a number of concerns that I, as an 
outsider, had not appreciated. You certainly got my attention. I 
have been thinking about it since we met. If it’s even possible, you 
increased my desire, if I were to be confirmed, to get to the bottom 
of the FISA Amendments Act. I hope, if I am confirmed, that I can 
take advantage of your learning and that of others on the Com-
mittee, and the Intelligence Committee, to see how best to make 
any necessary improvements. 

Senator FEINGOLD. I hope that you’ll work with me to develop 
modifications to the statute that would potentially address these 
problems. I realize you need to—— 

Mr. KRIS. I will—— 
Senator FEINGOLD [continued]. Get all that detail first. 
Mr. KRIS. Senator, I will look forward to working with you, very 

much. 
Senator FEINGOLD. Thank you. 
We also had an opportunity to talk about important information 

concerning the PATRIOT Act that I believe should be declassified. 
Do you agree that this information is important to the public de-
bate on the reauthorization of these authorities, and will you con-
sider the declassification I have proposed? 

Mr. KRIS. Yes, I will certainly take a look at that, if I am fortu-
nate enough to be confirmed. Yes. 

Senator FEINGOLD. Thank you. DNI Blair stressed to the intel-
ligence community the importance of checks on the government’s 
authority to collect and disseminate personal information on Amer-
icans, even when it’s available online. He said, ‘‘It is one thing for 
a private company to have detailed private information. It is an-
other for the U.S. Government, with all its power and authority, 
to have the same information.’’ 

Do you agree with the DNI? If so, do you think we may need new 
statutes and regulations to ensure that personal information that 
people post online or give to private companies does not end up 
being collected and stored by the U.S. Government? 

Mr. KRIS. If I understand it correctly, I think I do agree with the 
DNI, as a policy matter, if not a legal one, the government having 
information may very well be different. So I think it is important 
to think about that issue and I hope to have an opportunity to do 
so, if I am confirmed, yes. 
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Senator FEINGOLD. Thank you so much. I am over my time. 
I thank the Chair. 
Senator FEINSTEIN. Senator Sessions, you are up next. 
Senator SESSIONS. Thank you, Madam Chairman. 
Ms. Johnsen, with regard to torture, you were asked about that, 

and is that illegal. Of course, it is. Would you explain, simply, the 
most basic reason that torture is illegal? 

Ms. JOHNSEN. Most simple, is that the Congress of the United 
States has said that it is—it is a crime. 

Senator SESSIONS. Right. And it defined torture, did it not? 
Ms. JOHNSEN. Yes, it did. 
Senator SESSIONS. And does it use the words that it prohibits the 

infliction of severe physical or mental pain, or something, on some-
one? 

Ms. JOHNSEN. That sounds correct. 
Senator SESSIONS. Is that basically correct? 
Ms. JOHNSEN. I was thinking, was it severe, serious? But that 

sounds—— 
Senator SESSIONS. Well, that’s the reason I—— 
Ms. JOHNSEN. I’m sure you’re right. 
Senator SESSIONS. That’s the reason I think that—and our col-

leagues here, Democratic and Republican, voted for that—— 
Ms. JOHNSEN. Yes. 
Senator SESSIONS [continued]. Legislation—— 
Ms. JOHNSEN. Yes. 
Senator SESSIONS [continued]. Before I got to the Senate. But I 

would just note that Attorney General Mukasey declined to answer 
the question in the fashion you did because he had not been in-
formed on explicitly how waterboarding was carried out, and that 
he had not researched the law, and he thought he should do that 
before he made an opinion. I’d just share that with you. 

With regard to Mr. Goldsmith and his leaving the Department, 
he raised a significant issue. This is so important, and I know he 
wrestled with it. He said he—the fact was that a mere 9 months 
after he’d been in office, he had reversed and rescinded more OLC 
opinions than ‘‘any of my predecessors.’’ 

Now, he was selected by Attorney General Ashcroft. He was 
asked to review these matters, and he reversed a number of them. 
He went on to say, ‘‘Many of the men and women who were asked 
to act on the edges of the law have lost faith in me. What else 
might I withdraw, and when? In light of all that I had been 
through and done, I did not see how I could get their faith back, 
and so I quit.’’ 

He also goes on to say that every day—he talks about the dif-
ficulties agents have trying to protect this country in very hostile 
environments. He says, ‘‘Every day they and their clients are ex-
posed to a buzz-saw of contradictory commands: Stay within the 
confines of the law, even if the law is maddeningly vague, or you 
will be investigated and severely punished; but also be proactive 
and aggressive and imaginative, and push the law to its limit, don’t 
be cautious, prevent other attacks at all costs, and you will also be 
investigated and punished.’’ He goes on to say that he felt his ac-
tions had contributed to a problem, and goes on. 
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But do you see the tension and the importance of easy decisions 
made in the OLC that could have ramifications on great men and 
women whose lives are at risk this very day, trying to preserve and 
protect this country and the security of Americans? 

Ms. JOHNSEN. Yes, Senator, I certainly agree with everything 
you’re saying. Yes. I have no disagreement. I think those men and 
women deserve/need clear legal guidance. And Jack Oldsmith came 
to OLC at a very difficult time. I think one thing that should be 
done, is what’s being done now, taking a hard look at these incred-
ibly difficult, important questions ahead of time, as President 
Obama has now directed. 

Senator SESSIONS. Well, I think that’s true. And I think Mr. Yoo 
was basically asked something he probably shouldn’t have been 
asked, which was, how much power does the executive branch 
have? Attorney General Mukasey wisely said, in the same position 
you’re sitting, that not only was it a mistake, it was unnecessary. 
I think he said, ‘‘It was not only a mistake, but worse, it was un-
necessary.’’ So he made a mistake, I think, in trying to anticipate 
non-fact situations and by making broad opinions about it. 

Ms. JOHNSEN. I agree with that. 
Senator SESSIONS. That was withdrawn as an opinion. 
With regard to the question about Justice Roberts and Alito and 

Thomas and the statement Senator, I believe, Specter asked you 
about, those nominees being ‘‘a stealth attempt to radically remake 
constitutional law,’’ is that your—was that your statement, and do 
you stand by that statement? 

Ms. JOHNSEN. Yeah. I’m sorry, Senator, I do not recall that pre-
cise statement. 

Senator SESSIONS. Did you counsel and advocate the opposition 
of Justices Roberts and Alito to the court? 

Ms. JOHNSEN. I was asked some specific questions by Senate 
staffers for, I think, a couple of Senators on issues of Presidential 
power, to help give them guidance to inform their questioning of 
those nominees. 

Senator SESSIONS. Did you take a position or advocate that they 
be rejected as ‘‘being a stealth attempt to remake radically con-
stitutional law’’ ? 

Ms. JOHNSEN. I remember clearly that I spoke about concerns I 
had about Justice Alito and positions he had taken. I cannot recall 
doing the same with Chief Justice Roberts. 

Senator SESSIONS. Well, I would just say that I think that Rob-
erts and Alito represent two of the finest exponents of a classical 
interpretation of law, a classical view of the role of a judge, I have 
ever seen, and it troubles me that you would think that they 
wouldn’t be—that they would be somehow setting about to radi-
cally remake the Constitution. 

Ms. JOHNSEN. Senator, if I may respond, briefly. My chief point, 
and I know a few blog posts and at least one Law Review article, 
was arguing that it was appropriate for both the President and the 
Senate to inquire into the legal views and judicial philosophy of ju-
dicial nominees. That was my—my essential point. And I was con-
cerned at the time that—— 

Senator SESSIONS. One of your—— 
Ms. JOHNSEN. Yes? 
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Senator SESSIONS. You used the word ‘‘ideology’’ and say ideology 
is significant. But really, you used philosophy then. I think that’s 
a better word. 

Ms. JOHNSEN. I do, too. 
Senator SESSIONS. I think Justices Alito and Roberts have firm 

classical judicial philosophies—— 
Ms. JOHNSEN. Yes. 
Senator SESSIONS [continued]. That would really trouble me if 

somebody thought they were unfit for the bench—— 
Ms. JOHNSEN. Yes. 
Senator SESSIONS [continued]. Or somehow set about to radically 

remake the Constitution. It’s the activists that are remaking the 
Constitution, not the classical judicial jurists. 

Ms. JOHNSEN. Senator, I actually remember writing that we 
should just banish the word ‘‘ideology’’ from our vocabularies be-
cause it’s thrown around from all sides, and talk in terms of legal 
views and judicial philosophy, because ideology has different mean-
ings and is usually used with negative connotations. I urge dialog 
about what are precisely the standards and appropriate kinds of 
questions to be asked. That was my main concern. 

Senator SESSIONS. Well, it’s such an important position that 
you’re seeking. You do have experience in the office, and you have 
also been an activist, blogging and advocating, and testifying, and 
making speeches that are, I think, as Senator Specter suggested, 
on perhaps the other side politically, an activist position. 

So in this office of Office of Legal Counsel, it’s an extremely im-
portant position. Do you understand that it is your commitment to 
serve the law and not to be an advocate for progressive ideas, but 
to faithfully and dutifully submit yourself to the rule of law and 
carry out your office in that fashion? 

Ms. JOHNSEN. Yes, Senator, I do. Thank you. I think that is the 
most important question in thinking about this, and something 
that I did while I was there for 5 years, including as the acting 
head of the office. I’d respectfully ask that you look at the letters 
of support of people who worked with me while I was in that capac-
ity, and something since I have written and spoken about exten-
sively, the importance of that office promoting a neutral, principled 
view of the law. 

Senator SESSIONS. Thank you. 
Senator FEINSTEIN. Thank you very much, Senator Sessions. 
The order is: Senators Kaufman, Whitehouse, and Cardin. 
Senator Kaufman. 
Senator KAUFMAN. Thank you, Chairman. 
Professor Johnsen, Mr. Kris, I want to thank you for taking on 

this responsibility and this service. I know it’s daunting, but I 
think it’s very rewarding. I think we’re very pleased that you’re 
considering doing this. 

Professor Johnsen, what do you think the Attorney General Eric 
Holder should do to ensure—you’ve been there, you know—to en-
sure the independence of the OLC and its own ability to exercise 
a legal check on claims of executive power without a legal basis? 

Ms. JOHNSEN. I would say, adopt some version of the principles 
that I helped draft with the former—19 former OLC lawyers, and 
have a comprehensive set of principles. And I would say, also, to 
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have regular contact with OLC and regular meetings, to be in-
formed about what the office is doing in addition to following the 
principles. 

Senator KAUFMAN. Well, in that regard, what do you believe 
should happen when you have a disagreement with a White House 
counsel and the President’s chief of staff, if they strongly disagree 
with your legal conclusions? How do you think that should be han-
dled? 

Ms. JOHNSEN. I think the answer to that is clear, and tradition-
ally and legally absolutely clear, that the—it is the role of the De-
partment of Justice to issue binding legal interpretations, and that 
authority—that responsibility has been delegated to the Office of 
Legal Counsel. So, that is not for the counsel to the President. 
Many of the issues decided at OLC do come from the counsel to the 
President, but it is OLC that issues the authoritative ruling. 

Senator KAUFMAN. To follow up on some of Senator Sessions’ 
questions, can you set examples from your prior service at OLC 
that demonstrates your ability to provide sound legal advice that’s 
not outcome driven? 

Ms. JOHNSEN. Yes. Thank you, Senator. In the—and it came up 
all the time. We did follow the principles, and it wasn’t any ques-
tion that we would follow what the Constitution and relevant stat-
utory provisions dictated. One particular example that comes to 
mind is an opinion—actually, two opinions I signed, where there 
was—there were some meritorious claims of racial discrimination 
against black farmers, where the Department of Agriculture, and 
the administration generally, wanted to settle these—these other-
wise meritorious claims. 

But I signed a pair of opinions that said that they did not have 
the authority to do that because the Statute of Limitations had 
run, and Congress—only Congress could authorize the expenditure 
of money in that kind of situation. That had a happy ending be-
cause Congress subsequently enacted a statute that—that allowed 
for—for that settlement, as one example. 

Senator KAUFMAN. Can you talk a little bit about Presidential 
signing statements? You have written that: ‘‘The President should 
refuse to enforce a statement he believes unconstitutional only 
when he is specifically situated to protect important constitutional 
norms without undermining the integrity of the lawmaking proc-
ess.’’ 

Can you give the Committee a better sense of when you think 
it’s appropriate for the President not to enforce the statute, or not 
to enforce part of a statute? 

Ms. JOHNSEN. Yes, Senator. I’ve written several things and 
thought extensively about both the issue of signing statements and 
non-enforcement of statutes. I come out pretty much where the ex-
ecutive branch has been and the tradition has been, going back to 
Thomas Jefferson. That is that I’ve been very critical of some in-
stances where I believed that Presidents have improperly refused 
to comply with statutes and have issued signing statements inap-
propriately, and abused signing statements, but that there are rare 
circumstances where it is appropriate—and as I said, back to 
Thomas Jefferson—where a President—you know, short answer is, 
where a President clear—thinks that a provision of law is clearly 
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unconstitutional and it actually is clearly unconstitutional and Su-
preme Court precedent backs that up, if there is such precedent, 
or the text of the Constitution itself, there may be rare instances 
like that where the President’s duty to take care that the laws are 
faithfully executed means he enforces the Constitution over the 
statute. In those situations he must go to Congress, let Congress 
know, try to amend and fix the statute. 

Ideally, this would never come up because Congress and the 
President would work together beforehand during the process of 
evaluating bills for constitutional defects and the problem will be 
fixed before the bill lands on the President’s desk. 

Senator KAUFMAN. You talked in earlier questioning about the 
power of the OLC. Can you see a situation where the OLC would 
ever impose legal limits on Presidential power that a court would 
not require? 

Ms. JOHNSEN. I’m sorry, Senator. Could you say that again? 
Senator KAUFMAN. Could you see a situation where the OLC 

would ever impose legal limits on Presidential power that a court 
would not require? 

Ms. JOHNSEN. Yes. And that actually is addressed in the Prin-
ciples, too, because there are situations where a court would find 
the issue to be unjusticeable, or nobody would have standing to 
challenge. In those situations, OLC’s obligation is just as strong, 
and you might even say stronger, to inform the President of what 
the law requires. The goal is to tell the President what the rule of 
law requires. I think one way of saying it is not what he can get 
away with, because a court wouldn’t order him to do otherwise. 

Senator KAUFMAN. Okay. Thank you very much. 
Senator FEINSTEIN. Thank you, Senator Kaufman. 
Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Madam Chair, and thank you 

to both of our witnesses for embarking on their upcoming experi-
ences in public service. It promises to be extremely interesting and 
challenging for both of you, and I appreciate that you’ve been will-
ing to put yourself into these roles. 

Mr. Kris, as you will recall, we’ve spoken in classified session 
about two matters that I consider to be of sufficiently grave con-
cern to merit the attention of the Attorney General, and perhaps 
even the President. I want your assurance here, now that we’re on 
the record, that you will address yourself to those two matters ex-
peditiously so that they can benefit from your legal analysis on 
them, if you are confirmed. 

Mr. KRIS. Senator, yes, you have my assurance on both matters. 
Absolutely. 

Senator WHITEHOUSE. Perfect. I wish you well. You have much 
work ahead of you, and you have my confidence and my support. 

Mr. KRIS. Thank you. 
Senator WHITEHOUSE. Ms. Johnsen, you actually probably have 

the hardest job of all, based on what has become of OLC in recent 
years. I’m one of its most—have been one of its most ardent critics. 
I’ve described it as Dick Cheney’s ‘‘Little Shop of Legal Horrors.’’ 
And if you look back at some of the work that has been done, as 
we discussed when I had the chance to speak with you in my office, 
it runs the gamut from decisions that I think are just wholly 
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flawed and are written at what I’ve also publicly described as a 
‘‘fire-the-associate’’ level of legal research and responsibility, to oth-
erwise legitimate opinions into which specific little, you might call 
them like a climber climbs a mountain, he hammers a little piton 
into the rock to hold himself up as he climbs. 

They’re assaulted with these little ideological pitons that later 
can be looked back at to say, well, in a previous decision we said 
this, so now we can do this, sort of like building an ideological lad-
der into the future. And I’m sure there are some that are wholly 
legitimate and have not been assaulted with those little ideological 
tidbits for later use. 

And I think that whole question requires a fairly thorough re-
view of where we’ve been. Some of these opinions have already 
been withdrawn and thrown out already. What is your view on 
what procedure would be appropriate for the office to undertake to 
go back and see what needs to be made right in these opinions? 

Ms. JOHNSEN. Thank you, Senator. That is—that’s an important, 
and I think difficult, question. I do want to say that, as I’m listen-
ing, the thing that goes through my mind is there are many bril-
liant, principled career lawyers at OLC who have written many ex-
cellent opinions in the last administration. We talk about the very 
important category of opinions about which I’ve expressed concern, 
and I know you’ve been a leader in—in expressing concern. 

Part of the problem is, many of these opinions haven’t been made 
public, so we’re not sure how many we’re talking about. I haven’t 
had access, yet, to them. But I do want to make the point that it’s 
a relatively small number of the dozens and dozens of non-
controversial, routine opinions the office issues. I have actually 
worked with some of the very senior career lawyers there and 
have—have great confidence in them. 

But looking at that very important category of opinions that deal 
with—— 

Senator WHITEHOUSE. And it’s not that small. I mean, when I 
went over to the old Executive Office building to read the super- 
classified opinions that related to the warrantless wire tapping, 
there was a stack—— 

Ms. JOHNSEN. Yes. 
Senator WHITEHOUSE [continued]. This high. 
Ms. JOHNSEN. Yes. 
Senator WHITEHOUSE. And that’s just one topic. And then there 

are a whole other bunch that relate to Article 2 authority, and 
there are a whole other bunch that relate to torture and interroga-
tions. 

Ms. JOHNSEN. Yes. 
Senator WHITEHOUSE. I think, you know, when we talk about a 

small number, that may be relevant to the library of work that 
OLC did in this period. But just as a body of work itself, it’s a pret-
ty considerable—it’s not an afternoon’s read, by any stretch of the 
imagination. 

Ms. JOHNSEN. Uh-huh. Right. Right. So, yeah. Maybe I should 
have said relatively small number of areas, but hugely important. 
And as I’ve said, I haven’t had the opportunity—and I hope I will— 
to see—to see those classified nonpublic opinions. 
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With regard to those, I do think it’s critical to start with the ones 
that may have ongoing application, because an OLC opinion doesn’t 
go out of effect in any way at the end of an administration. It con-
tinues to inform the actions of executive branch officers and em-
ployees, as you well know. 

So, given the quantity that you’re—you’re describing, you know, 
I think it’s going to be kind of a triage kind of thing, where you— 
the office will need to start with the ones that are actually still in 
effect and guiding ongoing matters, and—and then after that I 
would say those that are relevant to new questions that come to 
OLC from the counsel to the President, or the Attorney General, 
the CIA, Department of Defense, from wherever, and so in the nor-
mal course, other opinions and the reasoning, even if the actual 
bottom line is no longer relevant to ongoing activity, some you de-
scribe the reasoning may need to be recalibrated. 

Senator WHITEHOUSE. Let me jump in and make my point a little 
bit more—— 

Ms. JOHNSEN. Yes. 
Senator WHITEHOUSE [continued]. A little bit more clearly. 
There’s obviously a certain amount of kind of back-and-forth be-

tween administrations that relates to legal philosophy. In my view, 
this strayed well outside the bounds of that. This was an effort to, 
for want of a better word, corrupt the office so that it would do 
what it was told rather than provide legal advice that was dis-
passionate and honest. 

And I think it’s important that there be some credibility about 
this review that marks this as something different, because other-
wise we’ll end up with a situation in which somebody comes back 
to do this again, and the frame that people put on this, and the 
argument that is made in public, is, oh, well, you know, when the 
Republicans were in charge they had one way of looking at the 
world, one philosophy, and then the Democrats came and they took 
their liberal philosophy and they made it different, and we can 
kind of legitimately go back and forth between those two theories. 
This isn’t that, and I think it’s important that there be a bench-
mark of some kind. 

So, I would encourage you to look to either veterans of the office 
of both parties who have great loyalty and great ability, or, you 
know, deans and leading scholars to participate in this, not only to 
lighten the load on your staff, which have all the ongoing work to 
do in addition to the look-back, but also to provide that additional 
element of credibility and of professional credence so that nobody 
can come back later on and say, oh, that’s just one team, and then 
the other team. Because this really was different. This was some-
thing that was out of bounds, and badly out of bounds. 

Ms. JOHNSEN. Thank you, Senator, for those suggestions. It re-
minds me, when we did meet and talk privately, we talked also 
about the fact, if you can make more of these opinions public, the 
leading scholars will weigh in in the articles and speeches and 
such. And we’ve seen—— 

Senator WHITEHOUSE. I’m over my time, so—— 
Ms. JOHNSEN. Oh, I’m sorry. 
Senator WHITEHOUSE. So let me stop there. 
Ms. JOHNSEN. Yes. Yes. 
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Senator WHITEHOUSE. But in a second round, perhaps, we’ll go 
to classification. 

Senator FEINSTEIN. In a second round, for sure. Thank you, Sen-
ator Whitehouse. 

You’re up next, Senator Graham. 
Senator GRAHAM. Thank you, Senator Feinstein. 
To pick up on the point about philosophy, it is obvious to me that 

you and I probably have different political philosophies, and that 
is Okay. It seems like you are a very experienced lawyer, academi-
cally gifted, and elections have consequence, and I expect the ad-
ministration to pick people more in line with their philosophy than 
I would have chosen for them. 

But I think what Senator Whitehouse is saying is that one thing 
that we want to make sure of is that the law has some meaning 
beyond politics. And it is, in theory, the last bastion where 50-plus- 
one—you know, the thing I like most about the law is that even 
the most unpopular among us will have their day in court. We need 
to preserve that and not overly politicize it. And I think when you 
look back in this past administration—and I am sure others—there 
has definitely been some of that going on. 

Now, I want to look forward because I think your shop in the 
Justice Department, along with the White House Counsel and the 
Department of Defense, are going to have to make some really 
tough decisions here. I support closing Guantánamo Bay, not be-
cause I think it is a place where people are being tortured; I think 
it is a chance to start over. And it would probably do the country 
some good to start over when it comes to detention policy, and no 
better way to start over than changing the location. 

But having said that, once you close Guantánamo Bay, you have 
to decide where you put these prisoners and how they will be dis-
posed of. And we have talked in my office—Ms. Johnsen, we have 
talked about sort of the framework that I have in mind, and I 
would just like to ask you a few questions in line with what we 
talked about privately. 

Do you agree with the proposition that when Congress passed— 
I guess it is the Military Commissions Act, we designated certain 
organizations ‘‘enemy combatants.’’ If you are a member of this or-
ganization, you are no longer just a common criminal, you are basi-
cally an unlawful enemy combatant at war with the United States. 

Do you accept that proposition as being legitimate? 
Ms. JOHNSEN. Senator, I want to be careful in my answer. I 

would say generally I do, but I am reluctant to give a blanket yes, 
not knowing the particular legal question. 

Senator GRAHAM. Well, do you think people who are members of 
al-Qaeda are enemy combatants? 

Ms. JOHNSEN. Yes, there is no question. 
Senator GRAHAM. OK, and that we are at war with people like 

that. 
Ms. JOHNSEN. Yes, we are. Congress made that clear. 
Senator GRAHAM. Right, Okay. That was my fault. And that is 

important to me because if you view this process through criminal 
law, you have got a problem. Would you agree with me that under 
criminal law there is no process to detain someone indefinitely 
without trial? 
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Ms. JOHNSEN. Yes, Senator. 
Senator GRAHAM. Nor should there be. 
Ms. JOHNSEN. Right. 
Senator GRAHAM. But would you agree with the proposition that 

under the law of armed conflict, if someone has been properly des-
ignated as an enemy combatant, under the law of armed conflict 
they can be held off the battlefield as long as they present a dan-
ger? 

Ms. JOHNSEN. Yes. The Supreme Court has so held. 
Senator GRAHAM. Okay. Now, when it comes to the disposition 

of the detainees at Guantánamo Bay, I am urging the administra-
tion to continue with the process of closing Guantánamo Bay, but 
let’s work our way through this problem, believing that we are at 
war. And when it comes to Article III courts to try detainees, it 
seems to me that you would be shifting your theory. 

Are you familiar with the military justice system at all? 
Ms. JOHNSEN. A little bit, Senator. 
Senator GRAHAM. I would encourage you to talk to our judge ad-

vocates. 
Ms. JOHNSEN. Yes, absolutely. 
Senator GRAHAM. I personally have a lot of confidence in the men 

and women who administer justice in our military. They have, I 
think, in many ways been the conscience of the Nation when it 
came to detainee policy. And my belief is that the military justice 
system would be the proper venue to deal with someone who is ac-
cused of being a war criminal. Does that strike you as being out 
of the mainstream? 

Ms. JOHNSEN. I would just say that my role, if I am to be con-
firmed, would not be to make that kind of judgment, and it is not 
within my expertise. But I certainly share your admiration for the 
military court of justice. But it is not my expertise. 

Senator GRAHAM. Will you have input as to what kind of legal 
system we will use to deal with people at Guantánamo Bay? 

Ms. JOHNSEN. To the extent that it involves questions about the 
legality of the options, I would, and I dealing with absolutely in the 
principles highlight the need to include experts from the military 
in examining such questions. 

Senator GRAHAM. One of the ideas that I have is that it is impor-
tant for us to let the world know that if someone is detained in a 
prison, wherever you may locate it, it is not an arbitrary decision, 
and that the system I would envision is that the military would 
have the first crack as to whether or not the individual is an 
enemy combatant, with better due process than we provide now; 
but eventually that there would be an Article III panel of judges, 
an independent judiciary would also be required to make that de-
termination. And my belief is that if you had an independent judi-
ciary listening to the facts and hearing the evidence, it would le-
gitimize in the eyes of the world, quite frankly, that the person is 
being held by a process that is not arbitrary. Does that make 
sense? 

Ms. JOHNSEN. Absolutely. The appearance and reality of inde-
pendence is essential to those kinds of—— 

Senator GRAHAM. And one of the problems I have with the past 
administration is that they had this theory of Executive power, the 
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power of the Executive, that basically their view was that they 
could do everything in-house. From your point of view, it would be 
OK to share power with an Article III court when it comes to 
whether or not a person is an enemy combatant. The executive 
branch would be willing to share power with the judiciary to make 
that decision? 

Ms. JOHNSEN. I am generally very in favor of the branches work-
ing together and sharing power and think that generally leads to 
stronger outcomes. 

Senator GRAHAM. Okay. Well, I look forward to talking with you 
more about this as we try to find out the disposition path forward 
when it comes to detainees that are too dangerous to be released 
and there is no country that will take them and how to try them. 
I wish you well in your new job. 

Thank you. 
Senator FEINSTEIN. We will have a second round, but to finish 

this round, Senator Durbin is next. I will recognize you now, Sen-
ator. 

Senator DURBIN. Thank you very much, Madam Chairman, and 
thanks to both the witnesses. 

I would like to ask Ms. Johnsen: You have written about the ap-
propriate role of the Office of Legal Counsel, and I thought one of 
the statements that you made was very insightful. You said, ‘‘If the 
President desires only a rubber stamp, the Office of Legal Counsel 
will have to struggle mightily to provide an effective check on un-
lawful action. In addition to being prepared to say no, therefore, 
Presidential lawyers must be prepared to resign in the extraor-
dinary event the President persists in acting unlawfully or de-
mands that the OLC issue opinions to help legitimize unlawful ac-
tivity.’’ 

You have also written that the OLC must emphasize ‘‘accuracy 
over advocacy,’’ and that their ‘‘advice should reflect all relevant 
legal constraints.’’ 

There was recently an article in Newsweek Magazine relative to 
the results of an OPR investigation which Senator Whitehouse and 
I requested, which we have yet to see—and I hope we do soon. But 
relative to that, as you know, in 2002 the head of the Office of 
Legal Counsel, Jay Bybee, now a Federal judge, issued the infa-
mous torture memo which narrowly defined torture as limited only 
to abuse that causes pain equivalent to organ failure or death. The 
memo, which was written by then-OLC Deputy John Yoo, also con-
cluded that the President as Commander in Chief has the right to 
violate the anti-torture statute. 

In your opinion, in your view, did that torture memo reflect rel-
evant legal constraints? 

Ms. JOHNSEN. Senator, I have written very critically of that opin-
ion and, in fact, made clear that the writing of the principles was 
a response to the view that that opinion was not written in the best 
traditions of the office and did not reflect the first principle, which 
is that legal advice should be impartial, independent, accurate, and 
principled. And so I believe that the opinion did not represent those 
best traditions. 

Senator DURBIN. In 2005, Steven Bradbury, who was then acting 
head of OLC, reportedly signed two OLC legal opinions approving 
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abusive interrogation techniques. According to the New York 
Times, then-Attorney General Alberto Gonzales approved one of 
the opinions over the objections of the Deputy Attorney General 
Jim Comey, who said the Justice Department would be ‘‘ashamed’’ 
if the memo became public. 

The other opinion reportedly concluded that abusive interroga-
tion techniques such as waterboarding do not constitute cruel, in-
human, or degrading treatment. This opinion was apparently de-
signed to circumvent the McCain torture amendment, an amend-
ment which passed on the floor of the Senate with 90 votes, which 
I cosponsored and had wide bipartisan support, which prohibited 
cruel, inhuman, and degrading treatment. 

I know you cannot comment on specific classified OLC opinions 
that you have not reviewed, but you have written about the obliga-
tion to notify Congress if the executive branch does not fully com-
ply with a Federal statute. Could you elaborate on this in light of 
the opinion and the McCain statute, which had been signed into 
law by the President? 

Ms. JOHNSEN. Yes, Senator, you are absolutely right, I have not 
seen those classified opinions, and so I want to make clear I am 
not saying anything about them. But, again, I would emphasize the 
need for Congress to know the way in which the executive branch 
is interpreting and in some cases refusing to fully comply with Fed-
eral statutes. 

In some cases, the opinions may involved classified material, and 
so it may be necessary—and I do not think there is any disagree-
ment about this—to do it in a non-public way or to redact certain 
parts of the opinion, or to prepare some alternative document, not 
provide the opinion itself but some alternative way of explaining 
how it is that the executive branch is interpreting the meaning of 
statutes. 

Senator DURBIN. I asked Mr. Bradbury at an earlier hearing, and 
I quote, ‘‘In your personal opinion, is it legally permissible for U.S. 
personnel to subject a detainee to waterboarding? ’’ And he refused 
to answer. Now, I know that Senator Feinstein has asked you that 
question. 

I also asked Mr. Bradbury, ‘‘Would the torture statute be uncon-
stitutional if it conflicted with an order issued by the President as 
Commander in Chief? ’’ He refused to answer that question. He 
said, and I quote, ‘‘I would not attempt to define in the abstract 
the limit of a President’s constitutional powers.’’ 

What is your view? 
Ms. JOHNSEN. Well, I guess I do agree in the abstract with his 

statement, and that is one of the principles we discussed, that it 
is best not to answer very broad questions about the constitu-
tionality of things without having the specific facts. And I think 
you get into trouble—we talked about this a little earlier—when 
OLC tries to write opinions that address matters that are not actu-
ally necessary to address and to broadly describe the scope of the 
President’s Commander in Chief power to the extremes and better 
to focus on precisely what it is a policymaker is contemplating. 

Senator DURBIN. Well, I guess I would go to the bottom-line 
question now. I want to make sure I understand your answer. 
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Would the torture statute be unconstitutional if it conflicted with 
an order issued by the President as Commander in Chief? 

Ms. JOHNSEN. That is the exact question, I think, in the August 
2002 memo issued by OLC. They concluded that the President had 
the authority to direct that the torture statute not be complied 
with. And I think that is absolutely wrong and that Congress clear-
ly has the authority to make torture a crime. 

Senator DURBIN. Okay. Mr. Kris, I do not know if you have been 
asked about Guantánamo, and if you have, I do not want to return 
to that issue. Has that been asked? 

Mr. KRIS. Senator Feinstein and I had a discussion about it, yes. 
Senator DURBIN. Then I am going to yield back my time. I will 

take a look at her questions and your answer. 
Thank you very much, both of you, Madam Chairman. 
Senator FEINSTEIN. Thank you very much, Senator. 
Senator Hatch, if he is here, has asked to go next. I do not see 

him. So we will begin a second round. 
Ms. Johnsen, this is only my view. I listened to an Attorney Gen-

eral come before us and say that he wore two hats. One was to 
staff the President, and the other was to be the lawyer for the peo-
ple. I believe most people on this Committee believe that the De-
partment of Justice has to be separate from the White House, and 
that the Department of Justice represents the people. And we have 
had some real problems in the Office of Legal Counsel believing— 
at least this is my belief—that the office went far right and really 
gave overdue bearance to the Executive and what the Executive 
wanted to do in its legal opinions. 

I do not want this office now to go way left and do the same 
thing. And in reading, you have been a real activist, a professor, 
but your writings are very clear in proposing one point of view. 
And you said that you realize that when you went in the door, you 
gave all of that up. My question to you is: Can you do that? You 
have got such a pronounced, definitive record of stating your views 
very freely in all kinds of different forums—written and verbal— 
and I do not want to come back in 4 years or 5 years and see that 
the OLC has just gone contra to what it was in the Bush adminis-
tration. 

Can you respond to that, please? Because I really need some as-
surance that that is not going to be the case. 

Ms. JOHNSEN. Yes, Senator. Thank you for that opportunity to 
address this. I think that is the most important thing to look for 
in the head of the Office of Legal Counsel, is commitment to the 
rule of law and recognition that, you know, my view—the principles 
set forth the right way to do it. And, again, I do not mean to take 
credit for that. It was an attempt to look at the best traditions and 
write it down so that it would provide guidance to everybody across 
administrations, throughout the Office of Legal Counsel. 

I have absolutely no hesitancy in saying I pledge my full commit-
ment to doing exactly what you describe needs to be done. I know 
I can do it because I did it for 5 years when I was there from 1993 
to 1998, and without any difficulty at all. And I would urge and 
hope that you and others would take a look at some of the letters 
that were written on my behalf by the top lawyers and other offi-
cials at places like—— 
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Senator FEINSTEIN. All those letters will go into the record, both 
for you and for Mr. Kris, along with any statement of any member. 
And I have a statement here from the Chairman of the Committee, 
Senator Leahy, which will also go in the record. 

Ms. JOHNSEN. Excellent. Thank you, Senator. 
But as I said in my opening, my greatest passion is for the rule 

of law. The lawyers at OLC are sometimes described as ‘‘lawyers’ 
lawyers,’’ those who get into the nitty-gritty of the great difficult 
legal questions, and also incredibly boring arcane statutory inter-
pretation. And that is—I love it. I mean, that is a highlight of my 
career, working at OLC, and having the privilege of serving the 
country in that way for 5 years. So I know how it needs to be done, 
and I pledge to do it. 

Senator FEINSTEIN. Okay. That is fine. Now let me ask a second 
question. On April 1, 2008, the Justice Department released a 
March 2003 opinion written by Mr. Yoo. That memo asserted that 
the President had unlimited power to order brutal interrogations to 
exact information from detainees. That memo references, on page 
8, Footnote 10, another OLC memo written by the same person in 
October of 2001, and it concluded that the Fourth Amendment had 
no application to domestic military operations so that civilians had 
no Fourth Amendment guarantee of reasonable search and seizure. 

I have been asking for the October 2001 memo to be released for 
almost 1 year now. It remains classified. Last April, I asked former 
Attorney General Mukasey about it, and he said publicly that re-
leasing it was a priority, but to date, the memo has not been re-
leased. This is a very troubling proposition that the Fourth Amend-
ment which gives the right to reasonable protection against search 
and seizure does not apply to any domestic military operation that 
might take place on our soil. 

I want to ask you if you will look into this opinion. I want to find 
out if it is operative, and if it is, I would ask the question that you 
rescind it. And will you provide the opinion, this opinion, to Con-
gress? 

Ms. JOHNSEN. Senator, I remember reading that memo and that 
footnote in particular, and if confirmed, I will look forward to read-
ing the full opinion just as soon as I can. And I pledge to make it 
a priority to read that opinion and—I cannot pledge absolutely to 
release it not knowing what is in it, but certainly to get back to 
you very quickly with the status—— 

Senator FEINSTEIN. Well, let me ask you the question. Do you be-
lieve that the proper interpretation of law is that the search and 
seizure protections of the Fourth Amendment are null and void 
when it comes to a domestic military operation in the United 
States? 

Ms. JOHNSEN. That certainly sounds wrong to me, and that was 
the reaction when I read the footnote. But—and I hate to—I do not 
mean to equivocate, but I do feel that I would very much like to 
read the full opinion and have the benefit of that before saying 
anything more. 

Senator FEINSTEIN. Okay. Thank you. 
Senator Whitehouse. 
Senator WHITEHOUSE. Thank you so much, Chairman. 
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Following up on this question of classification of these opinions, 
back to the day that I went to read the warrantless wiretapping 
opinions—and they were, you know, a stack this high—everything 
was so classified that they took my notes away, and I was only al-
lowed to read my own notes over in the secure confines of the Intel-
ligence Committee. My notes said things like—I ultimately had 
these phrases declassified. These were phrases from the opinion. 

The President is not bound by executive orders. He has the abil-
ity to depart from them, and when he does, he does not violate 
them; he just waives them. 

The President has the Article II authority to define what his own 
Article II authority is. The Department of Justice is bound by the 
President’s legal determinations. 

You know, for the life of me I could not figure out how those 
things needed to be classified. Those are legal propositions that are 
highly debatable. I think the second one runs afoul of Marbury v. 
Madison, and the third one runs—that is the David Frost line from 
‘‘Frost/Nixon’’: The President says what the law is—which is nice 
if you are the President who broke the law, but not very helpful 
in a country like ours. 

I really think a whole new look has to be taken at how much of 
this stuff needs to be classified. I believe very strongly that the 
heavy classification of a lot of this legal analysis served to protect 
it from scrutiny, not for national security reasons but because it 
would have been embarrassing to the people who wrote it because 
it was so badly done. It would not have survived the scrutiny of re-
view. 

One example is that the opinions related to the warrantless wire-
tapping program were not provided to the lawyers at NSA. NSA is 
running the program. It is not like it is a secret over there. Why 
NSA is running the program but its lawyers cannot see the legal 
justification, it just makes no sense from a national security per-
spective. It makes a world of sense if the national security lawyers 
are going to take a look at this and say, ‘‘What, are you guys kid-
ding? ’’ 

So I strongly support the comments that have been made by my 
colleagues that we need to review this question of classification. It 
lends itself to enormous abuse, and I think it has, in fact, been as-
sociated with that kind of abuse in recent years. 

The OPR report is coming up at some point. Senator Durbin, who 
was here a moment ago, and I have asked from the very beginning 
that we be provided a copy of the report when it was finished. Mar-
shall Jarrett said that he would provide it to us. We have renewed 
that request. I gather the report—from public media attention to 
this, the report has been put through some kind of a process at the 
Department of Justice where the Attorney General did not want it 
released and he wanted the subjects of it to have a chance to com-
ment on it, maybe even write a chapter of their own. It strikes me 
as a novelty that the subject of an OPR investigation would get an 
opportunity to become a coauthor of it, but we will see exactly how 
that all turns out. 

My question for you is: Can you see—well, what I would like you 
to do is to take no step of any kind that would interfere with the 
release of that OPR report, notwithstanding that it talks about, as-
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suming you are confirmed, your agency. Do you have any inten-
tions to take any steps to inhibit or interfere with or try to prevent 
or stop the release of that OPR report when it is ultimately ready 
for publicity—or conclusion, I guess, would be—— 

Ms. JOHNSEN. Senator, all I know is what was in the article you 
are describing, so I want to make clear I have no personal knowl-
edge. And I do not think it obviously would be appropriate for me 
to try to speculate about what is in it where I have no information 
and it is pending before, according to the press report, the Attorney 
General. But I absolutely have no intention to interfere with the 
release of that report. That never crossed my mind. 

Senator WHITEHOUSE. Very good. I appreciate that. My final 
question has to do with something that we may find is covered by 
that report. The problems with OLC are partly problems of a fail-
ure of scholarship and integrity, in my view, but I think they are 
also partly a problem of firewall failure. There is at least some evi-
dence that the Office of the Vice President, and perhaps other of-
fices in the White House, had significant input into some of these 
decisions and, indeed, may have directed them. 

If this question is not addressed in the OPR report, or even if it 
is addressed but not to your satisfaction, will you take a look not 
only at what went wrong in terms of why this legal opinion is de-
fective, but why it went wrong, and work with this Committee to 
recommend safeguards that might prevent that from happening 
again? This Committee is familiar, as the Chairman so well knows, 
with the firewall, the general firewall between the Department of 
Justice and the White House that first Attorney General Ashcroft 
and then Attorney General Gonzales knocked down, so that people 
like Attorney Addington in Dick Cheney’s office and Karl Rove in 
the White House had access to prosecutors and career staff from 
the Department of Justice to talk about ongoing cases and inves-
tigations. And I have many disagreements with Attorney General 
Mukasey, but to his credit, he put that firewall back up. He put 
it back, I think, better than ever, and he is entitled, I think, to 
much credit for that. 

There may be something like that that is necessary on OLC, and 
I ask your agreement to both look at that question and work with 
us in finding an appropriate response, noting that the firewall ac-
tually was first created in a letter between the Department and 
this Committee, in fact, to then-Chairman Hatch. 

Ms. JOHNSEN. Yes, you absolutely have my commitment. I think 
looking at possible failures in process is critical, and I have been 
keenly interested in that over the last several years, and I think 
working together with this Committee is also critical 

Senator FEINSTEIN. Thank you very much. 
Senator WHITEHOUSE. Thank you, Chairman. 
Senator FEINSTEIN. I believe this is going to conclude our hear-

ing. I would like to ask members to get their written questions in 
as soon as possible. The record generally stays open for a week. 
The reason for asking this is that Mr. Kris’ nomination is on a se-
quential referral, and so it will go to the Intelligence Committee 
next, and we obviously want to process it and get it done as quickly 
as possible, so concluding it here is really important. 
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I want to thank both of you for being here. I want to thank you 
for your offer of public service. It is a most interesting arena, and 
these are two key and critical positions, so thank you very much. 
And there are no further questions, so I am going to adjourn the 
Committee. 

Ms. JOHNSEN. Thank you. 
Mr. KRIS. Thank you. 
Senator FEINSTEIN. Thank you. 
[Whereupon, at 4:20 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record.] 
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EXECUTIVE NOMINATIONS 

TUESDAY, MARCH 10, 2009 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, Pursuant to notice, at 2:32 p.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Herb Kohl, pre-
siding. 

Present: Senators Kohl, Feingold, Schumer, Cardin, Klobuchar, 
Kaufman, Specter, and Coburn. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator KOHL. Good afternoon to you all. We meet today regard-
ing the nominations of three individuals to become Assistant Attor-
neys General to head vital components of the Justice Department: 
Lanny Breuer to head the Criminal Division; Christine Varney to 
head the Antitrust Division, as well as Tony West to head the Civil 
Division. We congratulate all three of you on your impressive cre-
dentials and today’s nomination. 

Mr. Breuer, the Criminal Division plays a critical role in pros-
ecuting a wide variety of crimes from public corruption to gang vio-
lence, to child exploitation. Of particular note, if you are confirmed, 
you will work with the FBI and U.S. Attorneys around the country 
to prosecute crimes in the wake of our financial crisis, such as cor-
porate, mortgage, and investment fraud, and white-collar crime. 

Mr. West, the Civil Division has a critical function to represent 
and defend the United States, its agencies and departments, and 
Cabinet members in thousands of cases per year. Notably, we also 
rely on the Division to root out waste, fraud, and abuse in govern-
ment contracting as well as to enforce consumer protection pro-
grams of the Food and Drug Administration, the Federal Trade 
Commission, and the Consumer Product Safety Commission. 

As Chairman of the Antitrust Subcommittee myself, Christine 
Varney’s nomination to head the Antitrust Division is of particular 
interest to me. Ms. Varney, your nomination comes at a particu-
larly crucial time for antitrust enforcement. As our economy is buf-
feted by a severe recession, we depend on vigorous competition to 
spur economic growth. Only aggressive enforcement of our Nation’s 
antitrust laws will ensure that competition flourishes and that con-
sumers obtain the highest-quality products at the lowest possible 
prices. 

Unfortunately, the record of the Antitrust Division during the 
previous administration was, in my opinion, deficient in many re-
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spects. Large mergers among direct competitors in highly con-
centrated industries affecting millions of consumers met no resist-
ance from the Antitrust Division despite the reported objections of 
career staff. We also saw sharp declines of antitrust enforcement 
with respect to other business practices, threatening competition. 
The Antitrust Division even issued a report on monopolistic con-
duct that would dramatically close the door on antitrust enforce-
ment against dominant firms that act to suppress competition, a 
position that drew the opposition of the Federal Trade Commission. 

The Justice Department filed several briefs before the Supreme 
Court advancing a very restrictive view of antitrust law. At the Su-
preme Court, the Department went so far as to oppose the FTC’s 
efforts to sue brand-name drug manufacturers who pay large sums 
of money to their generic competitors to keep the competition off 
the market. This sorry record of passivity and, at times, even hos-
tility toward antitrust enforcement must now be reversed. 

I thank all nominees who are here today for their dedication to 
public service and look forward to their testimony. 

I now turn to introductions. We are going to listen to Jane Har-
man, who will introduce Christine Varney. 

PRESENTATION OF CHRISTINE A. VARNEY, NOMINEE TO BE 
ASSISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, U.S. 
DEPARTMENT OF JUSTICE, BY HON. JANE HARMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA 

Representative HARMAN. Thank you, Mr. Chairman. It is a pleas-
ure to be back in this Committee hearing room. A long time ago, 
I spent hundreds of hours sitting in the back benches as Chief 
Counsel and Staff Director of what was then called the Judiciary 
Subcommittee on Constitutional Rights, working for former Sen-
ator John Tunney. All of you staffers have great jobs, and it is good 
to see this Committee hard at work. 

Mr. Chairman, President Obama chose wisely when he nomi-
nated Christine Varney to be Assistant Attorney General of the 
Antitrust Division of the Department of Justice. She is my dear 
friend, a colleague for a quarter century, and a person whose intel-
lect, loyalty, and judgment are exceptional. I am honored to intro-
duce her to you today. 

As the letters you have received in support of her nomination 
confirm, Christine is held in high esteem by her colleagues and es-
tablished her antitrust credentials as a Federal Trade Commis-
sioner and a partner at Hogan & Hartson, where she has headed 
its Internet practice since 1997. 

Christine has also dedicated a good portion of her legal career to 
public service, first at the FTC from 1994 to 1997, and as Cabinet 
Secretary in the Clinton administration, where she was a leading 
voice on information technology and information privacy policy. 

Christine and I practiced law together in the 1980s. I was the 
mentor, though she did not need much mentoring. She insists that 
she followed my early career, holding many of the jobs I did, like 
her stint in the White House, but she did it all much faster. 

Our families are close. Christine and Tom’s kids used our hand- 
me-down baby furniture. They, of course—the kids, that is—have 
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grown into responsible young men. The younger son, Mickey, ex-
celled as an intern in my congressional office and is now a fresh-
man at USC—you guessed it—in Los Angeles. 

Christine is superbly qualified to be the next Assistant Attorney 
General of the Antitrust Division. She is never ideological or doc-
trinaire and, if confirmed, I am confident she will put politics and 
personal views aside and examine the facts and the law on matters 
that come before her. She will be well prepared from day one in 
a job that giants, like Phillip Areeda, a favorite Harvard law pro-
fessor of mine, held before her. As you noted, Mr. Chairman, anti-
trust enforcement is of critical importance in these tough economic 
times. 

In conclusion, Christine will be an asset to the Department of 
Justice, the new administration, this Committee, and to our coun-
try. I look forward to the Committee reporting her nomination fa-
vorably and urge a confirmation vote before the full Senate without 
delay. You will be proud of her, as I am. 

Thank you. 
Senator KOHL. Thank you very much, Ms. Harman. 
I would like to introduce Tony West, who is nominated to be As-

sistant Attorney General for the Civil Division. Mr. West was born 
in San Francisco, California, and grew up in San José. He earned 
his bachelor’s degree from Harvard College and then went on to 
pursue a law degree at Stanford. Currently, Mr. West is a partner 
in the San Francisco office of the law firm of Morrison & Foerster, 
where he represents individuals and companies in civil and crimi-
nal matters. 

Prior to joining that firm, he worked in public service for many 
years as a Special Assistant Attorney General in the California De-
partment and Assistant U.S. Attorney for the Northern District of 
California, and as a Special Assistant to Deputy Attorneys General 
Philip Heymann and Jamie Gorelick. Before entering public serv-
ice, Mr. West was an associate at the firm Bingham, McCutchen 
in California. 

I would like to ask all of you nominees to come up and raise your 
right hand as I administer the oath of office—the oath before you 
testify. You are not in office yet. 

[Laughter.] 
We will see after this hearing is over. 
Do you affirm that the testimony you are about to give will be 

the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. BREUER. I do. 
Ms. VARNEY. I do. 
Mr. WEST. I do. 
Senator KOHL. Thank you. Be seated, please. 
Senator Schumer is running a bit late. He wants to introduce 

Mr. Breuer himself, but we will do that when he comes. 
At this time, Mr. Breuer, we would like to ask you to introduce 

your family, if you so wish, and make any public comments before 
we get to your questions. 

Mr. BREUER. Thank you, Mr. Chairman, very much. 
Mr. Chairman, let me take a moment and introduce my family. 

Behind me is my wife, Nancy, the love of my life and my life’s part-
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ner; and my two handsome sons, Andrew over here, and behind 
him, Sam Breuer. They are just wonderful and bring us unbounded 
joy. 

Senator KOHL. That is great, and before you start with your com-
ments, I would like to ask Senator Schumer if he would like to 
make an introduction to us here today. 

Senator Schumer. 

PRESENTATION OF LANNY A. BREUER, NOMINEE TO BE AS-
SISTANT ATTORNEY GENERAL, CRIMINAL DIVISION, U.S. DE-
PARTMENT OF JUSTICE, BY HON. CHARLES E. SCHUMER, A 
U.S. SENATOR FROM THE STATE OF NEW YORK 

Senator SCHUMER. Well, thank you, Mr. Chairman. I apologize to 
you and Senator Klobuchar and to the panel and audience that I 
am a little late here. And I want to say how pleased I am to intro-
duce to the Committee Lanny Breuer, the President’s nominee to 
be Assistant AG of the Criminal Division. And, Mr. Breuer, I con-
gratulate you on your nomination and welcome the love of your life 
and the rest of your family as well. Very touching to hear you say 
that. Very nice. 

Anyway, Senator Kohl will give you a chance to introduce—well, 
he did give you a chance to introduce the whole family. But I want 
to mention Lilo, who traveled here from Elmhurst, Queens, a 
neighborhood I very much love. I ride my bicycle through it on Sat-
urdays sometimes. Lilo came to this country from Germany in 
1939, Mr. Chairman. She came alone as a teenager, having lost her 
parents in the Nazi death camps. Seventy years ago, she was a 
frightened teenager in a new land, orphaned by a lawless and un-
just government. Today she looks on as her son is considered by 
a U.S. Senate Committee for what is one of the most important 
jobs at the Department of Justice. What a quintessentially and 
great American story. 

Mr. Chairman, Lanny Breuer has proven over a lifetime and a 
career that he has what it takes to serve honorably and effectively 
as Attorney General. He is a product of New York City Public 
Schools, P.S. 13, Newtown High School. Mr. Breuer also received 
his college and law degrees from Columbia. After law school, he 
served as assistant district attorney under the legendary Bob Mor-
genthau, who just announced his retirement. There he distin-
guished himself prosecuting cases involving murder, armed rob-
bery, white-collar crime, and other offenses. And Mr. Morgenthau 
recently wrote to our Committee about his former protege’s nomi-
nation. Here is what he wrote: 

‘‘Mr. Breuer is an outstanding choice for this position, will be a 
conscientious, highly intelligent, and principled Assistant Attorney 
General for the Criminal Division.’’ 

Mr. Morgenthau, as everyone here knows, is an incomparable 
legal legend who knows a thing or two about intelligence and prin-
ciple. 

So, then, what did Mr. Breuer do with all the street smarts he 
picked up in Queens? The scholarship he got at Columbia, the legal 
craft he honed at the Manhattan D.A.’s office, he brought it here 
to Washington, which I suppose can always use help from a smart 
New Yorker—or usually, anyway. 
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In Washington, Mr. Breuer again distinguished himself in case 
after case as a lawyer at the prestigious Covington & Burling. He 
picked up countless accolades along the way, and he has always 
maintained through this his commitment to public service. He was 
vice chair of his firm’s Public Service Committee, and he personally 
represented the poor. He has also had every type of client, from the 
President of the United States, to corporate boards, to the good 
people of New York City. 

But whether he is representing the most powerful man in the 
world—Bill Clinton, at the time—or the most powerful arm in the 
world—Roger Clemens, at the time—or the least powerful and indi-
gent defendant, Mr. Breuer has always distinguished himself with 
hard work, diligence and integrity. Those are the qualities we need 
in an Assistant Attorney General, and my staff has written more. 
They have waxed poetic here, but I am going to ask unanimous 
consent that the rest of the statement be put in the record, because 
I know time is important to you, Mr. Chairman. 

Senator KOHL. Thank you, and without objection, it will be done, 
Senator Schumer. 

Mr. Breuer, let us see if you can live up to that introduction. 
[Laughter.] 

STATEMENT OF LANNY A. BREUER, NOMINEE TO BE ASSIST-
ANT ATTORNEY GENERAL, CIVIL DIVISION, U.S. DEPART-
MENT OF JUSTICE 

Mr. BREUER. Well, Mr. Chairman, I think now my mother thinks 
that Senator Schumer is her favorite person in this Senate room. 

Senator SCHUMER. Because she does not know the other 99, I 
think is the reason. 

Mr. BREUER. I want to begin by thanking Senator Schumer. I am 
deeply honored. Senator Schumer has given a lifetime as a remark-
able public servant and Senator for the people of New York and for 
the people of the United States, and his words are very meaningful 
to me. 

Mr. Chairman and members of this Committee, I am honored to 
appear before you today as President Obama’s nominee to be the 
Assistant Attorney General for the Criminal Division. 

I would like first to express my appreciation to the Committee’s 
members and their staffs for considering my nomination. I am 
grateful for the courtesy that the Committee has afforded me dur-
ing the nomination process, and, if confirmed, I will look forward 
to working with you on the many important criminal law enforce-
ment issues facing our country. 

I have, of course, introduced part of my family. I just want to 
also acknowledge my brother Richard; my in-laws Carol Robinson 
and Irwin Robinson; and my many friends who have come here 
today who have been with me, and their support has been unwav-
ering throughout my life. 

Mr. Chairman, my father, Robert, is no longer living, but he 
would have been so proud if he had made it to this day. 

As Senator Schumer said, my parents have a quintessential 
American story. My mother, as the Senator said, did lose her par-
ents in the Holocaust, came to this country, like my father, with 
nothing. But that did not stop them. They worked hard and forged 
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a new life for themselves and for our family. And along the way, 
my parents, having witnessed the devastation of the Holocaust, in-
stilled in me a distinctly American respect for fairness, the rule of 
law, and the pursuit of justice. 

If I am confirmed to this important post, I will pursue wrong-
doing vigorously, just as I did when I was a prosecutor in the Man-
hattan D.A.’s office, whether it is financial crime, public corruption, 
child exploitation, drug offenses, gang violence, or other crimes, I 
will steadfastly enforce our criminal laws. And because protecting 
our national security and fighting terrorism remain paramount, if 
confirmed, I also will work closely with the Department’s leader-
ship, the National Security Division, and the U.S. Attorneys’ Of-
fices around the country to ensure an effective strategy for com-
bating terrorism. 

As the head of the Criminal Division, it would be my true privi-
lege to serve under Attorney General Eric Holder, for whom I have 
the utmost respect and admiration. And it would be an honor for 
me to serve alongside the career professionals at the Department, 
whose dedication and talent are vital to its mission. I also believe 
it is essential for the Criminal Division to have close and produc-
tive relationships with Federal law enforcement and regulatory 
agencies, as well as to partner with State and local law enforce-
ment officials. All of these dedicated men and women help to keep 
our communities safe, and they are critical to the work of the De-
partment. 

In closing, let me assure this Committee and the American peo-
ple that, if confirmed, I will work tirelessly to execute my duties 
with determination and resolve, ever mindful of the government’s 
great power, but firm in my belief that those who violate our crimi-
nal laws—whether in the boardroom or the back alley—must be 
held to account. 

Thank you very much, and I look forward to the Committee’s 
questions. 

[The prepared statement of Mr. Breuer appears as a submission 
for the record.] 

[The questionnaire of Mr. Breuer follows.] 
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Senator KOHL. Thank you, Mr. Breuer. 
We now turn to Christine Varney. 

STATEMENT OF CHRISTINE A. VARNEY, NOMINEE TO BE AS-
SISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, U.S. 
DEPARTMENT OF JUSTICE 

Ms. VARNEY. Thank you, Mr. Chairman and members of the 
Committee. I am deeply honored to be here today. As someone who 
has spent more than a decade working on antitrust matters and a 
lifetime in public service, I cannot begin to express my gratitude 
to the President for nominating me and this Committee for consid-
ering me to be the Assistant Attorney General for Antitrust. 

If am fortunate enough to be confirmed, I look forward to work-
ing with all members and staff of this Committee in enforcing our 
antitrust laws and renewing our Nation’s standing as the inter-
national leader in antitrust. 

I am pleased that some of my family is here today and would like 
to take a moment to introduce them. First, the love of my life, my 
husband, Tom Graham, to whom I owe everything. As he is the one 
who spent hours on the financial disclosure forms, I can truly say 
I would not be here if it were not for him. Thank you. 

[Laughter.] 
We also have two handsome sons, but they are in college and 

could not get the day off, so they are watching on the web cam, I 
hope. 

My other family members here include my father, Jack Varney, 
who actually served as an attorney in the Antitrust Division 50 
years ago. I know he could not be prouder that you are considering 
my nomination. My sister Jackie and her husband, John, are here, 
along with my niece Molly. My other five siblings are here in spirit, 
including my brother, Brian, who is currently serving our country 
in Iraq. 

Strong antitrust enforcement and respect for our competition 
laws underpin our free enterprise system. There are three main 
areas that, if confirmed, will be my focus. 

First, we must rebalance legal and economic theories in antitrust 
analysis and vigorously enforce the law. 

Second, we need renewed collaboration between the Antitrust Di-
vision and the Federal Trade Commission, whose policies and proc-
esses have unfortunately diverged too frequently in recent years. 
Policy and jurisdictional squabbles between the agencies are simply 
unacceptable. My friend and colleague, the Chairman of the Fed-
eral Trade Commission, Jon Leibowitz, is here, and I know he 
shares in my commitment to end that. 

Third, we must continue our cooperation with worldwide anti-
trust authorities, discussing our differences respectfully, and en-
gaging with emerging antitrust regimes. 

In these tough economic times, more than ever, it is important 
to remember that clear and consistent antitrust enforcement—pro-
tecting competition and thus consumers while being conscious of 
the need for economic stability—is essential to a growing and 
healthy free market, both at home and abroad. 

Working with the committed and talented career staff at the Di-
vision, I am sure these goals can be achieved. I believe that com-
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petition has allowed the American spirit to soar and made this 
country great. I firmly believe that antitrust is a cornerstone of our 
economic prosperity, and I am committed to recruiting the best, 
brightest, and most experienced antitrust minds in the country to 
work at the Department of Justice alongside the outstanding staff 
already there. 

I sincerely appreciate that this Committee, along with the Anti-
trust Subcommittee led by Senators Kohl and Hatch, has been a 
consistent supporter of the Antitrust Division. I look forward to 
working with you in enforcing our antitrust laws and renewing our 
country’s international antitrust leadership. 

Thank you for the opportunity to be here today, and I look for-
ward to your questions. 

[The prepared statement of Ms. Varney appears as a submission 
for the record.] 

[The questionnaire of Ms. Varney follows.] 
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Senator KOHL. Thank you very much, Ms. Varney. 
We now turn to Mr. Tony West. Go right ahead, sir. 

STATEMENT OF TONY WEST, NOMINEE TO BE ASSISTANT AT-
TORNEY GENERAL, CIVIL DIVISION, U.S. DEPARTMENT OF 
JUSTICE 

Mr. WEST. Thank you, Mr. Chairman and members of the Com-
mittee. I am honored to appear before you as the nominee to serve 
as Assistant Attorney General for the Civil Division of the United 
States Department of Justice. I am grateful to the President and 
to the Attorney General for giving me the opportunity to return to 
the Department of Justice where I spent nearly half of my legal ca-
reer. 

If I may, Mr. Chairman, I would like to introduce members of my 
family. Without them and the grace of God, I would not be here 
today. 

First, my law school classmate, my best friend, and, yes, the love 
of my life, my wife, Maya Harris West. An extraordinary woman 
of accomplishment in the law and policy, Maya has been as much 
my teacher as she has been my partner, and every day she is in 
my life is a blessing. 

I am so proud of our daughter, Meena, who is seated right be-
hind me, who will enroll at Harvard Law School this fall. 

I also want to thank my parents, Peggy and Franklin, whose ex-
amples of strength, compassion, wisdom, and integrity I try to fol-
low every day in my own life. 

My sister-in-law, Kamala, is here with us, whose unconditional 
support enriches my life every day. And also my Aunt Portia and 
Uncle Stan are here to give their love and support. 

I want to acknowledge three people who could not be here today: 
My two younger sisters, Pamela and Patricia, whose love keeps me 
grounded every day, as only siblings can; and my mother-in-law, 
Dr. Shyamala Harris, who passed away just last month after a cou-
rageous battle with cancer. Her spirit fills my heart today. 

Mr. Chairman, I revere the institution that is the Department of 
Justice. It was there that I learned to be a lawyer and where the 
most enduring and formative experiences of my professional career 
took place. 

I began my career in public service as a special assistant in the 
Deputy Attorney General’s Office. Later, I served as an Assistant 
United States Attorney for several years, where I was honored to 
work alongside men and women who put their lives on the line 
every day as law enforcement agents. While at the California At-
torney General’s office, I had the good fortune to work with my 
Federal counterparts on issues of civil rights, antitrust enforce-
ment, and Internet crime. 

The lessons that I learned at the Department of Justice I carried 
with me into private practice, where my advocacy has encompassed 
all aspects of civil litigation and included a diverse array of indi-
vidual and corporate clients. 

All of this has given me a deep appreciation for the Department 
and its singular mission to pursue justice on behalf of the Amer-
ican people. It has also given me a profound respect for the tal-
ented professionals like those in the Civil Division who do the hard 
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work of ensuring justice every day. Their task is without fanfare 
oftentimes, yet their commitment to upholding the integrity of the 
Nation’s laws is unwavering. Should I be confirmed, I will do all 
within my power to live up to that high standard. 

I will work to, first, maintain the safety and security of the 
American people through the Civil Division’s work involving na-
tional security; second, protect the taxpayers’ dollars through the 
Civil Division’s anti-fraud and False Claims Act enforcement ef-
forts; and, third, ensure a Civil Division characterized by profes-
sionalism, independence, and nonpartisanship. 

Mr. Chairman, if confirmed, I also look forward to working with 
you and your colleagues in connection with your oversight respon-
sibilities on matters that fall within the jurisdiction of the Civil Di-
vision. 

I thank you again for considering my nomination, and I am 
pleased to answer any questions you may have. 

[The prepared statement of Mr. West appears as a submission for 
the record.] 

[The questionnaire of Mr. West follows.] 
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Senator KOHL. Thank you, Mr. West. 
I would also ask that statements of Senators Boxer and Feinstein 

in support of your candidacy be entered into the record. 
Mr. WEST. Thank you, Mr. Chairman. 
Senator KOHL. Now we will start with our questions. I would like 

to address Ms. Varney. 
As I said in my opening statement, I was quite disappointed with 

the sharp cutback of antitrust enforcement at the Justice Depart-
ment during the past 8 years. Many mergers among direct competi-
tors in highly concentrated industries passed review without any 
modifications, often over the reported objections of career staff. And 
many anticompetitive practices by dominant firms went unchal-
lenged. 

While he was running for President, President Obama stated 
that the Bush administration had ‘‘the weakest record of antitrust 
enforcement of any administration in the last half century.’’ The se-
rious decline in antitrust enforcement has been very disturbing to 
many of us. When the Justice Department is absent from the anti-
trust playing field, then millions of consumers suffer. 

Ms. Varney, what is your assessment of the antitrust record of 
the Justice Department during these past 8 years? 

Ms. VARNEY. Thank you, Senator. Let me start by saying I, too, 
believe that the career staff at the Department of Justice is abso-
lutely outstanding. And while each particular merger must turn on 
an analysis of its own facts, I was not privy to the in-depth inves-
tigations that would have been carried out in, for example, the 
Whirlpool-Maytag merger or the XM-Sirius merger. But clearly, 
from the outside, those looked like mergers in horizontal markets 
that one wonders why they were not challenged. 

I can assure you that if I am confirmed to the Department of 
Justice Antitrust Division, the law will be vigorously enforced. Hor-
izontal mergers will be thoroughly examined, and where they lead 
to impermissible consolidation and concentration, they will be 
blocked. 

Senator KOHL. Ms. Varney, one of the very few industries to 
enjoy an exemption from antitrust law is the freight railroad indus-
try. Because of this exemption, rail shippers have been victimized 
by the conduct of dominant railroads and have no antitrust rem-
edies. Higher rail shipping costs are passed along to consumers, re-
sulting in higher electricity bills, higher food prices, as well as 
higher prices for manufactured goods. 

I have introduced a bill that will abolish this absolute antitrust 
exemption for railroads, and I am very pleased to say that our 
Committee just last week approved the bill by a 14–0 vote. 

Do you agree that this antitrust exemption should be repealed so 
that the railroads are subject to the same antitrust laws as vir-
tually every other industry in the economy? 

Ms. VARNEY. Senator, as you know, antitrust generally disfavors 
blanket exemptions, and when you look back historically, certainly 
some exemptions were created for highly regulated industries. As 
those industries have become deregulated over the years, it clearly 
makes sense to examine the basis for their immunity. I think that 
your Committee drafted a terrific bill, and I understand that it was 
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reported out 14–0, and I look forward to working with you and the 
Senate, if the bill is enacted, to take the next appropriate steps. 

Senator KOHL. I am not sure if I heard an answer to my ques-
tion. 

Ms. VARNEY. Yes, Senator, I support your bill. 
[Laughter.] 
Senator KOHL. In 2007, we asked the Justice Department for a 

letter in support of this bill. We never received such a letter. Can 
we hope that you might be able to secure such a letter of support? 

Ms. VARNEY. I will work closely with my colleagues at the De-
partment and with the Attorney General in an attempt to provide 
you that support. 

Senator KOHL. Thank you, so much. 
Resale price maintenance. Ms. Varney, for nearly a century, it 

was a basic rule of antitrust law that a manufacturer could not set 
a minimum price for a retailer to sell a product. This rule allowed 
discounting to flourish and greatly enhance competition for dozens 
of consumer products, everything from electronics to clothes. 

However, in 2007, in a 5–4 decision the Supreme Court in the 
Legion case overturned this rule and held that vertical price fixing 
was no longer banned in every case. 

Ms. VARNEY. That is right. 
Senator KOHL. I believe that this decision is very dangerous to 

consumers’ ability to purchase products at discount prices and is 
harmful to retail competition. I have introduced legislation to over-
turn the Legion case and restore the ban on vertical price fixing. 

Do you agree on the principle that manufacturers’ setting of re-
tail prices should be banned? Can we expect your Justice Depart-
ment to support our legislation in the event that you are con-
firmed? 

Ms. VARNEY. Senator, I, too, was quite surprised by the Supreme 
Court decision in Legion. As you mentioned, it was a 5–4 decision. 
And while the Court held that the resale price maintenance was 
no longer per se illegal, it certainly left the Division a lot of room 
to continue to prosecute resale price maintenance where it results 
in anticompetitive consequence. And I intend to continue that pros-
ecution. I will work closely with the Department, again, in deter-
mining what we can do to help your legislation. But even before 
your legislation makes its way into law, I think there still is a fair 
amount of room that we do need to aggressively prosecute anti-
competitive behavior. 

Senator KOHL. Thank you. 
Ms. Varney, the severe economic recession we are currently expe-

riencing has put substantial pressures on many industries to con-
solidate. This is especially true in the banking sector where numer-
ous mergers and acquisitions have occurred. Transactions often-
times have been at least partially funded by the government money 
under the TARP program. 

Last month, I wrote to Attorney General Holder and Treasury 
Secretary Geithner urging that proper heed be paid to antitrust 
principles and the effects on competition as the government con-
siders consolidation in banking as well as other sectors. In a time 
of such economic difficulty, vigorous enforcement of antitrust is 
more essential than ever. Antitrust enforcement is vital to ensuring 
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a vigorously competitive economy and to ensuring that consumers 
gain the benefits of low prices. There needs to be an advocate for 
antitrust policy in administration discussions regarding economic 
restructuring, and the best person for this role is you as the Assist-
ant Attorney General for Antitrust. 

What is your view of this issue, Ms. Varney? What will be your 
approach to mergers and acquisitions in the banking or other trou-
bled industries using government-funded bailout dollars? And what 
will you do to assure that antitrust has a ‘‘place at the table’’ in 
this administration regarding economic restructuring? 

Ms. VARNEY. Thank you, Senator. I think that the consolidation 
that you have talked about in the financial institutions is incred-
ibly important, extremely timely. As you know, and as you and I 
have discussed, it is not clear to me that the standards that were 
established under the Philadelphia Bank case are terribly relevant 
when we are looking at incredibly large institutions and their po-
tential merger. So I think it is time to take a fresh look at what 
standards we use to measure consolidation and concentration in 
the financial markets. 

In order to do that, I will hope to have a seat at the table at the 
National Economic Council and other forums inside our govern-
ment where these policies are considered so that the voice of com-
petition can be clearly heard as we look at economic stabilization. 

You know, Senator, I often wonder if antitrust has failed if we 
have allowed institutions to be created that are too big to fail. 

Senator KOHL. Okay. That is a very good answer. I thank you 
so much. 

Let me turn now to Senator Klobuchar—or Senator Coburn? I 
think you were here first. Go ahead. 

Senator KLOBUCHAR. Well, thank you very much. I want to con-
gratulate all three of you and your families. My thanks particularly 
goes out to your husband, Ms. Varney, Mr. Graham, for having to 
do those economic disclosure forms. My husband does the same 
thing. I would suggest one trick. What he does is he piles them up 
in the living room so I almost fall over them to show how long it 
takes to do them, and he usually keeps them out for about 2 weeks. 
You might want to consider that in the future. 

[Laughter.] 
I wanted to ask you some questions, Mr. Breuer, about the 

Criminal Division of the Justice Department. As you know, I was 
a prosecutor for 8 years and worked with a gem of an office in the 
U.S. Attorney’s Office in Minnesota, and then sadly saw what hap-
pened when someone was put in charge who really did not have the 
skills to run it. Luckily, when Attorney General Mukasey came in, 
he put in someone else—Frank Magill—who has kind of at least 
gotten the office back on track. But it was really a disturbing thing 
that happened in our State. 

And I have heard many times about the issues with morale in 
the Department because of the time during which Attorney General 
Gonzales served. Could you talk about what you are going to do to 
fix that? 

Mr. BREUER. Absolutely, Senator. Senator, as the President has 
said, as the Attorney General has said, politics can play absolutely 
no role in the choice of our Assistant U.S. Attorneys or those in the 
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Criminal Division. And what we are going to ensure, if I am fortu-
nate enough to be confirmed, is that the career people in the U.S. 
Attorneys’ Offices and in the Department of Justice feel empow-
ered, they will pursue cases purely based on the facts, and politics 
simply will not play a role. 

To the degree that morale is down, I think that the Attorney 
General, I, and others will try to meet as closely as we can with 
U.S. Attorneys and Assistant U.S. Attorneys and with the staff at 
Main Justice, and we will ensure that we empower the career peo-
ple and they understand that the only thing we are interested in 
is pursuing our criminal laws and letting the facts lead us where 
they go. 

Senator KLOBUCHAR. And, Mr. Breuer, do you see with these dif-
ficult economic times we have seen some huge criminal white-collar 
cases coming up, from the Madoff case to a number of others across 
the country, do you see an increase in white-collar crime? That 
would be my first question. And then my second question will be: 
If that is happening of that magnitude, how are you going to bal-
ance the demands on some of the street crime demands, the gun 
cases that the U.S. Attorneys’ Offices have handled? 

Mr. BREUER. Well, Senator, you, of course, raise a very, very im-
portant issue. I do think it must be a priority that we pursue finan-
cial crimes, and those who have been involved in criminal conduct 
and have taken advantage of the system and, in part, have led to 
the plight we have now must understand that they are going to be 
held accountable. And so financial crimes is absolutely going to be 
a priority of the Criminal Division and the U.S. Attorneys’ Offices. 

But, similarly, Senator, we are going to have to go after violent 
crime and street crime. We are going to have to do that as a stra-
tegic partner and leader with local and State law enforcement, dis-
trict attorneys, like the one you yourself led. And we may come 
back at times if we think we do not have enough resources, Sen-
ator, and I am hopeful we can have a very meaningful conversation 
with this Committee, with you and all of your staffs. But it cannot 
be a zero sum game, Senator. We are going to have to go after 
both, and we are going to have to go after both aggressively. 

Senator KLOBUCHAR. And one of my biggest concerns is that I 
just—we had a hearing—Senator Kohl mentioned we had a hearing 
about the oversight of TARP funds and other things and the work 
that needs to be done. And I just get concerned with shrinking 
local resources—and we helped some with the economic recovery 
bill with the Byrne grants—but with the shrinking local resources 
that things are going to be shoved out. And I lived through that 
somewhat after 9/11 when the U.S. Attorneys were understandably 
focused on terrorism, and many of the white-collar cases came to 
the local attorneys’ offices. 

One of the things that I most remember is the difficulty on the 
local level of handling, say, complex computer cases. We were al-
ways promised some kind of regional computer centers where our 
cops would be able to learn how, when they got to a scene, what 
to do with these cases, and it never really came through. 

So I hope you look at that, if you are going to be expecting some 
of the local prosecutors’ offices to handle these cases, that they be 
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given or be allowed to use some of the tools that the Justice De-
partment has. 

Mr. BREUER. Absolutely, Senator. I think the programs you are 
referring to, whether it is Byrne, JAG, or the COPS program, are 
essential. But, for instance, the Computer Crimes Section in the 
Criminal Division is both a litigation section and must be a section 
that is used as a resource to local and State prosecutors, and Fed-
eral, and I will endeavor very much to make that happen. 

Senator KLOBUCHAR. Okay. Thank you. 
Mr. BREUER. Thank you, Senator. 
Senator KLOBUCHAR. Mr. West, whistleblowers, and this could go 

to both you and Mr. Breuer, but when we had our previous hear-
ing, we talked about that, about the mess-up in the Madoff case 
and how a whistleblower had come forward and the information 
was not taken very seriously. Could you talk about how you are 
going to handle that in the civil context? 

Mr. WEST. Yes, Senator. You are quite right that this is one of 
the highest priorities of the Civil Division, and we—or I should say 
that the Department has been given some good tools in terms of 
the False Claims Act and some other tools to make sure that we 
have the ability to go after financial fraud. The Department, I un-
derstand, also has an increase requested in this next fiscal year 
budget particularly for financial fraud enforcement. And so, if con-
firmed, Senator, I can assure you that it would be my intention to 
ensure that we are spending our resources wisely and effectively to 
do all that we can to use these tools to the fullest extent possible 
to root out fraud and to recover taxpayer dollars which might be 
lost through misuse or fraud. 

Senator KLOBUCHAR. Thank you very much. 
And last, Ms. Varney, I also serve on the Commerce Com-

mittee—I am the only Senator to serve on both committees—and 
I am very focused on some of these antitrust commerce issues. Sen-
ator Kohl discussed the antitrust bill that we passed out. We are 
very proud of that on this Committee, with the railroads, and as 
you look at the letter that you may be writing to Senator Kohl on 
this, I just want to remind you that in 2004 the Department of Jus-
tice said that one practice that would violate the antitrust laws 
that the railroads do, and that is that they lease track to a short- 
line railroad under the STB rules. A major railroad that leases 
track to a short-line railroad can require the short line only to do 
business with that railroad, and the Justice Department said back 
then that that would violate the antitrust laws. And then there are 
huge problems in my State with when you have competition along 
the route, they make you price the route to the very end even if 
the last 10, 20 miles do not have competition. And it has been an 
outrageous problem for all kinds of industries and small businesses 
in rural areas in our State. 

A second thing just to take note of for the future: I know that 
you said FTC Commissioner Leibowitz is there—somewhere back 
there. There he is. And I just wanted to call to your attention a 
case that the FTC has brought that we are very proud just came 
out of some facts in our State where a heart drug that saves babies’ 
lives, the price was increased 18 times. And it came to our atten-
tion from doctors at Minneapolis Children’s Hospital when one 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00750 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC



735 

drug company sold the rights to the drug to another drug company 
that happened to have the rights to the competing drug. And we 
brought it to the attention of the FTC and very quickly, literally 
in a few months, they brought a major antitrust case that has been 
brought in the jurisdiction of Minnesota. 

And so in talking to our doctors in Minnesota, just to highlight 
this for you, there is a lot of concern of some of these potential anti-
trust violations with pharmaceutical companies. If you want to 
briefly comment, I would appreciate it. 

Ms. VARNEY. Thank you, Senator. On the railroad issue, I look 
forward to working with you and your staff on those particular 
issues if am confirmed. 

On the pharmaceutical issues, as you know, the Federal Trade 
Commission does have jurisdiction over that, and I know that 
Chairman Leibowitz will do a terrific job, and he can count on the 
support of the Department of Justice as he goes forward and pur-
sues those cases. 

Senator KLOBUCHAR. Thank you very much. 
Senator KOHL. Thank you, Senator Klobuchar. 
Senator Coburn. 
Senator COBURN. Thank you, Mr. Chairman. 
First of all, let me apologize to each of you that I did not get to 

spend time with you in my office. As you can imagine, these are 
busy times, and I would extend my apology to you. 

I want to identify my remarks with those of Senator Kohl. I have 
been very disappointed over the past 8 years in the antitrust action 
of the Bush administration. I have also had some problems with 
the Federal Trade Commission as well, and so, Ms. Varney, when 
you talk about dealing with the FTC, how do you plan to work out 
those issues so that we have a coordinated, nonduplicative effort to 
accomplish true, free competition in this country? How do you not 
step on one another? And how do we make sure that we are pros-
ecuting what we should and influencing what we should? 

Ms. VARNEY. Thank you, Senator. I think I bring two unique 
characteristics to the job to be able to do that. One is I was a 
former Federal Trade Commissioner. I am deeply committed to the 
Commission, that agency. 

Senator COBURN. That will help. 
Ms. VARNEY. And I am very close friends and a big admirer of 

the current Chairman, Jon Leibowitz, and he and I have had a 
chance to visit, and I think we are both committed to ensuring that 
there are no more jurisdictional squabbles or policy differences. 
These are things that are too important in our country to—— 

Senator COBURN. The American people lose when that happens. 
Ms. VARNEY. I agree with you, Senator. 
Senator COBURN. They all lose. 
Ms. VARNEY. And I think the Chairman does also. 
Senator COBURN. Let me just have one other question. What does 

it mean to ‘‘rebalance the legal and economic theories of antitrust 
law’’ ? What do you mean by that? You said that in your testimony; 
you said it in your written testimony. I am not a lawyer so I have 
trouble with that. Would you explain to me what that literally 
means? 

Ms. VARNEY. Are you an economist? 
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Senator COBURN. A former accountant, production manager, and 
a doctor, and a couple other things. 

Ms. VARNEY. I know you are. 
Senator COBURN. Some people say a politician, but not a very 

good one. 
[Laughter.] 
Ms. VARNEY. I just do not like to have conversations with econo-

mists because they are very good. 
I think that what we have seen in the last 8 years is that a lot 

of economic theory has been used to inhibit prosecuting mergers 
and other activity that may be impermissible. And when I am talk-
ing about rebalancing economic theory, I am talking about bringing 
new rigor to the economic analysis that underpins any prosecution. 

As I said, I think what we have seen, in the sort of shorthand, 
in the Chicago School analysis is a real reluctance for government 
to go forward and attempt to block mergers in the marketplace, 
and that is really what I mean when I talk about rebalancing eco-
nomic theory. 

Senator COBURN. Okay. Thank you. 
On one other note, just an aside to get a commitment—and I 

have raised this with the FTC, with no response. The ophthalmic 
industry in this country today is controlled 60 percent by one com-
pany out of France. Nobody wants to do anything about it. People 
are paying 20 or 30 percent more than they should for products, 
and yet we have had no action on it whatsoever. So I would appre-
ciate you looking into that, if you would, after you are confirmed. 

This is a question really for Mr. Breuer and Mr. West both. One 
of the fastest ways to help President Obama with the budget is to 
go after fraud in Medicare and Medicaid. It is about $120 billion 
a year. And it would seem to me, since it is covered on both the 
civil and criminal, that almost a task force is needed because it is 
so egregious. And we are struggling with health care for Ameri-
cans, but one of the reasons we is because there is such a large 
amount of fraud in the government-run programs. 

So I would hope that I would get a commitment from each of you 
that you would look at that, that that would be a focus of what you 
do and put that on there, because if you cut it in half, that is tre-
mendous in terms of how we will leverage our ability to give health 
care to other Americans, if, in fact, you just cut that in half. 

Mr. BREUER. Senator, I could not agree more. It absolutely will 
be a priority and has to be. And should Mr. West and I both be 
confirmed, we have already spoken about coordinating and working 
very carefully in a number of areas, and this would seem to be one 
of the areas that we would work closely together. 

Senator COBURN. Mr. West. 
Mr. WEST. Absolutely, I would agree, Senator, and I agree with 

your remarks. And I think it is one of the areas that, if confirmed, 
I look forward to talking to some of the career professionals in the 
Department who are working on these very cases to try to do ex-
actly what you suggest. 

Senator COBURN. The reason I am interested in that is aggres-
sive prosecution of that changes behavior. So you do not have to 
find it all. All you have to do is scare them, and that will change 
a significant amount of behavior. 
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Mr. Breuer, one other question. I have read your resume and 
read your testimony and read the history. You were a prosecutor 
for 4 years at the district attorney’s office in Manhattan. How 
many people in your range of experience have you had under you 
to manage in the past? 

Mr. BREUER. Senator, I have had smaller groups to manage. I 
have been the vice chair of one of America’s leading pro bono 
groups, and I am proud to say our firm’s pro bono group has al-
ways been rated one of the top in the Nation. 

I, of course, have been the co-chair of leading one of the Nation’s 
leading white-collar investigations practices. And I have led teams 
such as when I was in the White House. 

Senator, I have also been a teacher and a coach, and I think I 
would bring my life’s experience to managing. I think I am a good 
delegator, but I would like to think I am a good leader by example. 
And so I am the first to acknowledge, Senator, I have not led some-
thing like the Civil Division, but I think my life’s work puts me in 
good stead. 

Senator COBURN. But it is going to be a big challenge, there is 
no question. 

Mr. BREUER. It will, and a great honor, and I will give it all of 
my energies. 

Senator COBURN. All right. Thank you very much. 
Thank you, Mr. Chairman. 
Senator KOHL. Thank you, Senator Coburn. 
Senator Feingold. 
Senator FEINGOLD. I thank the Chair, and I want to congratulate 

all the nominees and wish you well. I have some questions for Ms. 
Varney. 

Ms. Varney, the outgoing administration has done serious dam-
age to competition in many industries through a lack of enforce-
ment and prosecutions for antitrust violations, lax merger review, 
and also generally favoring powerful interests relative to con-
sumers and small entities. I want to raise some issues with you in 
the realm of agriculture, and especially dairy, but some of these 
concerns clearly have broader implications as well. 

In September 2008, the Department issued a troubling report on 
single-firm monopoly conduct. The majority of the FTC imme-
diately issued a statement calling the report ‘‘a blueprint for radi-
cally weakened enforcement of Section 2 of the Sherman Act.’’ The 
FTC Commissioners described the report as being ‘‘chiefly con-
cerned with firms that enjoy monopoly or near-monopoly power and 
prescribes a legal regime that places these firms’ interests ahead 
of the interests of consumers. At almost every turn, the Depart-
ment would place a thumb on the scale in favor of firms with mo-
nopoly or near-monopoly power and against equally significant 
stakeholders.’’ 

The report and the FTC’s reaction confirm my concern that mis-
placed priorities have been influencing Antitrust Division decisions 
for some time. Will you repudiate the previous DOJ report? What 
other repairs are necessary to correct misrepresentations of the 
antitrust statutes that may not have been as formal? And, also, 
will you take a fresh look at cases that were either closed with no 
action or that have been left open indefinitely? 
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Ms. VARNEY. Senator, one of the first things that I will do, if I 
am confirmed, is sit down with my colleagues at the Department 
of Justice and the Federal Trade Commission to go over that Sec-
tion 2 report. I have an open mind about whether or not it is 
amended or withdrawn or reworked. I agree that its conclusions 
are not appropriate. I do not support the conclusions in the Section 
2 report, and I would like a little bit of time after I get there to 
see what our first moves will be on that, and I would like to consult 
with the Federal Trade Commission on that as well. 

Senator FEINGOLD. Okay. Since I was first elected to the U.S. 
Senate in 1992, there has been significant consolidation of prac-
tically the entire agricultural industry. According to the National 
Farmers Unions periodic reports on the concentration of agricul-
tural markets in that time period, beef packers, pork packers, broil-
ers, turkeys, milling, soybean crushing, dairy processing, dairy co-
operatives, and the U.S. food retailing have all seen significant in-
creases in market share among the largest firms. Moreover, farm-
ers are not only threatened by monopsony as their processors con-
solidate, but similar concentration is also occurring in their sup-
pliers, such as seed companies. Congress has had more hearings re-
garding antitrust concerns in agriculture than any other area, but 
the DOJ Antitrust Division has brought no enforcement actions 
against anticompetitive practices and no criminal enforcement ac-
tions. 

Before last year’s challenge of the JBS-National merger, it had 
been 10 years since the last challenge of a merger between agricul-
tural processors. What will you do, if confirmed, to change that 
record? 

Ms. VARNEY. Senator, as you and I have had a chance to visit 
on, agriculture will be a priority of mine. One of my first jobs ever 
was working for the farm workers, and I understand the relation-
ship between the labor that goes into creating food and the chain 
through which it is brought to the American consumer’s table. 

Growing up in a large family of six children, I understand ex-
actly what it means to make your food dollars stretch to feed grow-
ing families. And my family in Ireland—my grandparents came 
from Ireland—were all farmers there. So I think I cover all the 
chain. 

I do intend to go with the Department of Justice through the ac-
tivity that they have undertaken and not undertaken in the agri-
cultural sector in the last 8 years and reinvigorate the reviews that 
we need to bring in all of the sectors of the agriculture industry 
that you have outlined. 

Senator FEINGOLD. I think some of the mergers in the agri-
culture industry that were approved over the past 8 years have 
caused significant competitive harm, but that is just my opinion. 

Are you open to conducting retrospective studies of the impacts 
of approved mergers and monitoring any of the recently approved 
mergers, such as the Monsanto-Delta Pine merger? 

Ms. VARNEY. Absolutely. 
Senator FEINGOLD. Okay. Thank you. My understanding is that 

when the Dean-Suiza merger was considered by the DOJ, the com-
panies were allowed to create a private agreement and not a con-
sent decree. Professor Carstensen described in his earlier testimony 
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before the Committee last year that the firms quickly found a way 
around this private agreement, and without a consent decree, it 
was difficult to prevent. 

Do you plan on seeking formal consent decrees instead of relying 
on gentlemen’s agreements, if confirmed? 

Ms. VARNEY. Well, let me start with the premise, Senator, if a 
merger is anticompetitive, I intend to block it. If a merger has an 
anticompetitive aspect that can be remedied, it will, of course, fol-
low the procedures outlined in the Tunney Act so that we do create 
a consent, that the consent goes before the courts, and that the 
public has a chance to comment on that before it becomes final. 

Senator FEINGOLD. Dairy farmers have recently seen the price 
that they receive drop by 40 to 50 percent, as we have talked about 
this morning. At the same time, the price of milk and other dairy 
products at the retail level is not exhibiting such movement. A pre-
vious GAO report showed that these retail prices were ‘‘sticky’’ and 
did not transmit price decreases to consumers even though the 
wholesale price increases were transmitted. 

Besides being unfair to farmers and consumers, this problem also 
means that the supply and demand signals are not sent. In this 
case, consumers are never signaled to increase dairy consumption 
by lower prices, and the surpluses at the wholesale level and low 
farm prices last longer than they should. 

Is there anything the Antitrust Division can do in this case? 
Ms. VARNEY. I think there is, Senator. I think that, as you point 

out, the economic indicators do not seem to align here, and I think 
a pretty thorough undertaking, trying to understand what is going 
on in that industry and taking action as appropriate is called for. 

Senator FEINGOLD. Finally, several antitrust experts, including 
David Balto from the Center for American Progress and, again, 
Professor Carstensen from UW Law School, have called for a task 
force on competition issues that includes representatives of the 
USDA, DOJ, and FTC. During Senate consideration of the farm 
bill, I proposed an amendment that would have encouraged similar 
coordination. These experts have suggested that the task force 
should take evidence to hold hearings along with determining the 
full scope of the powers of the combined agencies under both DOJ 
authority and the USDA statutes to prevent price manipulation, re-
fusals to deal on equal terms, and exclusive buying arrangements. 

Do you plan to reach out to other agencies with related enforce-
ment powers, either formally or informally? And is this a possible 
expanded role for the so-called Special Counsel for Agriculture? 

Ms. VARNEY. Absolutely, Senator. If I am confirmed, when I get 
to DOJ, I really do want to understand what the Special Counsel’s 
role is, what they have been doing, and what they can do. And as 
we have had a chance to talk about it, I think it is very important 
to reach across to other members of the government who have con-
current jurisdiction and interest and figure out a coordinated ap-
proach forward. So I do intend to do that. 

Senator FEINGOLD. Thank you. 
Thank you, Mr. Chairman. 
Senator KOHL. Thank you very much, Senator Feingold. 
We have with us the Ranking Member, Senator Arlen Specter. 

Senator Specter. 
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Senator SPECTER. Thank you, Mr. Chairman. Thank you for 
waiting until I was almost seated before calling on me. 

[Laughter.] 
Welcome to the Judiciary Committee, nominees. You have very 

important responsibilities ahead of you, if confirmed, and the pau-
city of members is not a reflection on the importance of your jobs 
but on the very heavy workloads here, with many, many obliga-
tions. At the moment, the omnibus appropriations bill is on the 
floor, and there are constituents—I have 12 million Pennsylvanians 
poised on the Mason-Dixon line ready to come to Washington at 
any given moment, and other Senators have similar responsibil-
ities. So do not think that there is any lack of interest in what you 
are about to do. 

Mr. Breuer, you are the nominee for Assistant Attorney General 
in the Criminal Division, a very important role. The extent of 
white-collar crime is staggering in America today, which goes large-
ly undetected and, when prosecuted and when convicted, too often 
in my opinion results in fines, which turn out to be a license to do 
business. 

I saw a note in the paper recently where Siemens Corporation 
was fined $1.7 billion, which looks like a lot of money on the sur-
face but, when contrasted with an $87 billion figure which was in 
the story, boils down to a license to do business. 

We see some really phenomenal business practices being dis-
closed: Major insurance companies concluding that there be no 
claims and they have no funds or reserves to pay insurance claims; 
representations of value on corporate balance sheets which are not 
present, are fraudulent; a whole wave of conduct which has en-
gulfed the United States and the world in tremendous economic 
problems. 

Can we have your assurances that, if you are confirmed, there 
will be a really tough line on examination of white-collar crimes 
and firm recommendation for jail sentences as a deterrent? 

Mr. BREUER. Absolutely, Senator. Seeking out and prosecuting fi-
nancial crime will absolutely be a priority, should I be fortunate 
enough to be confirmed. And I could not agree with you more, Sen-
ator, that in doing that, we have to follow the facts. Those who 
have acted criminally and those who have taken advantage and 
done some of the things that have brought us to the situation we 
are in now must realize that when you break the law, you will be 
held to account. And, Senator, when appropriate, we will absolutely 
aggressively seek not simply financial penalties but jail time as 
well. 

We will let the facts go where they are, Senator. We will aggres-
sively prosecute them, and financial crime will be a very large pri-
ority. 

Senator SPECTER. Mr. Breuer, how long were you in the Manhat-
tan district attorney’s office? 

Mr. BREUER. Senator, I was fortunate enough to start my career 
there after graduating from Columbia Law School. As a New York-
er, I went there from 1985 to 1989. And since then, of course, Sen-
ator, I have—— 

Senator SPECTER. How many jury trials did you have there? 
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Mr. BREUER. Senator, I probably had roughly 20 jury trials while 
I was—15 to 20, closer to 20, I think, when I was in the Manhattan 
D.A.’s office. 

Senator SPECTER. What was the most important case you tried? 
Mr. BREUER. Well, I have tried a number of cases, Senator. In 

private practice, when the courts have asked, I have tried murder 
conspiracy cases. I have litigated some large False Claims Act 
cases. In the D.A.’s office, Senator, as a relatively young prosecutor, 
I prosecuted and tried a murder conspiracy case. I did domestic vio-
lence cases. 

Senator SPECTER. I do not want to interrupt you, but I do not 
have a whole lot of time. My briefing materials says you are prob-
ably best known for your representation of President Clinton dur-
ing the impeachment trials. Why didn’t your client appear during 
the course of the trial? 

Mr. BREUER. Senator, I was—— 
Senator SPECTER. It is not funny, Ms. Vancey. It is a serious 

question. 
Mr. BREUER. Senator, I was very privileged to be one of the law-

yers who—— 
Senator SPECTER. Varney, rather. Pardon me. I had my glasses 

tilted. 
Go ahead. 
Mr. BREUER. Senator, I was very privileged to be one of the law-

yers to represent the President of the United States, and, of course, 
in doing that, both the White House Counsel and the individual 
lawyers together worked—— 

Senator SPECTER. Are you coming to the answer? 
Mr. BREUER. Well, Senator, as you can imagine, the answer to 

why the President did not come testify was given the way the pro-
cedures worked at that time, a decision was made in conjunction 
with the Senate and in conjunction with the managers—— 

Senator SPECTER. You thought it would be wiser not to have him 
there? 

Mr. BREUER. Well, Senator, obviously I am not going to speak 
about internal discussions, but I think the fact—— 

Senator SPECTER. I was not asking about internal discussions. 
Mr. BREUER. Senator, I would like to think that overall history 

reflects that the Senate impeachment hearing and trial was really 
a great testament to the brilliance of our Founders, and I think 
those, Senator, who worked on that believed that an appropriate 
and right outcome came and that the procedure worked. 

Senator SPECTER. Do you remember my question? 
Mr. BREUER. I do, Senator, and—— 
Senator SPECTER. What was my question? 
Mr. BREUER. Senator, your question was: Why did the President 

not appear? 
Senator SPECTER. Yes. Why? 
Mr. BREUER. And, Senator, I cannot give you a more specific an-

swer than I am right now. 
Senator SPECTER. Well, can you give me a non-specific answer? 
Mr. BREUER. Well, I think in considering the best representation 

of the President, those who were involved in that decision, Senator, 
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candidly, I don’t recall that I was one of those people. Presum-
ably—— 

Senator SPECTER. It was not up to you? 
Mr. BREUER. It was not up to me, Senator. 
Senator SPECTER. Well, that is a really good answer. Why didn’t 

you start there? 
Mr. BREUER. Senator, if I could start over, I will give you that 

one. 
[Laughter.] 
Senator SPECTER. I will give you another aspect of that. Was 

there any consideration that, if called, he would take the privilege 
against self-incrimination? I am just giving you another chance be-
cause you wanted another question. 

Mr. BREUER. Senator, obviously, I was not involved in that deci-
sion. Obviously, I am—as I know you are, Senator—a strong be-
liever in that tenet and in that principle. 

Senator SPECTER. Ms. Varney, the Antitrust Division is really a 
tremendously important position, and there are a lot of questions 
that I have for you. We will submit some in writing. I would like 
to ask one this afternoon, and that is on the subject of the National 
Football League. They have an antitrust exemption from 1961 leg-
islation, but it does not cover cable or satellite. They have a monop-
oly on the teams, on the games. They have their own channel. They 
have the Thursday and Saturday night specials. A lot of Eagles and 
Steelers fans are excluded who watch cable television. 

Will you commit to take a close look at what they are doing to 
see if there is an antitrust violation? 

Ms. VARNEY. Yes, Senator. Absolutely I will. 
Senator SPECTER. Okay. Well, that is a good answer. I will not 

pursue it farther. 
I will note that there is a Third Circuit decision which suggests 

that there is an antitrust violation, enormous interest in what goes 
on there, and enormous concern about moving to pay television on 
all the big sporting events. And there are a great many issues 
which will come where we will have a chance to talk further. 

Mr. West, what do you think about the Supreme Court decision 
yesterday on alignments of voting districts? 

Mr. WEST. Well, Senator, I would—as you know, civil rights deci-
sions are not really within the jurisdiction of the Civil Division, but 
I will tell you that I thought it was interesting. It is a close vote, 
5–4. And I think it does give some guidance. A clear 50-percent 
rule now exists that courts and other litigators can follow. 

I would hesitate to comment on it any further because I do note 
that the Department has a case which is pending which may be im-
plicated by some of the discussion in that case. It is—— 

Senator SPECTER. Let me move to another subject so I do not 
abuse the red light too much here. What plans, if any, do you have 
for improving the operation of the Civil Division? 

Mr. WEST. Well, Senator, I appreciate that question. I think it 
begins—— 

Senator SPECTER. I have noticed that virtually all the answers 
this time begin with, ‘‘Well, Senator, I appreciate the question.’’ Is 
that part of the murder boards? 

Mr. WEST. No. I actually appreciate this question. 
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[Laughter.] 
Senator SPECTER. Could it both be part of the murder boards and 

really appreciating the question? 
Mr. WEST. It could be both, Senator, but I am candid with you, 

because the Civil Division, as you know, Senator, is one of the larg-
est divisions in the Department of Justice, and the work there is 
very important. And I think it begins by respecting the judgments 
and opinions of the Civil Division career employees who are there 
who work very hard at their jobs. 

If I am fortunate enough to be confirmed, that will be the stand-
ard that I adhere to, and I think talking with them, making sure 
I am consulting with the client agents, the priorities that they have 
and others in the Department of Justice, my colleagues, the Attor-
ney General, that will be the general approach I will take to man-
aging that Division. 

Senator SPECTER. Just one final question for you, Mr. Breuer. We 
are deeply involved in health care now, looking for a way to pay 
for health care costs. And there is reportedly a tremendous amount 
of fraud in Medicaid and Medicare. I would like your commitment 
that you will make that a priority and, as I questioned you on 
white-collar crime generally, look toward criminal sanctions. Deter-
rence is not realistic if you are dealing with a domestic dispute or 
homicide or manslaughter—involuntary manslaughter, voluntary 
manslaughter—but a white-collar crime, it is. May we have your 
commitment that you will make that a high priority? 

Mr. BREUER. Senator, you do have that commitment. 
Senator SPECTER. And on government contracting as well, really 

in the entire civil field, to look forward for criminals sanctions as 
a deterrent to try to stop conduct of that sort. 

Mr. BREUER. Senator, I agree. I think criminal sanctions are a 
vital part and are essential for the requisite deterrence that is 
needed. 

Senator SPECTER. Mr. Chairman, thank you for presiding and for 
allowing me a little extra time here today. I did that for you once 
when I was Chairman. 

Senator KOHL. I think you have done an excellent job, as you al-
ways do, Mr. Specter. 

Senator SPECTER. Let me conclude by saying congratulations to 
you. You really have very outstanding records. Nice to see young 
lawyers with good records academically. 

The only final question I have for all three of you is: Why isn’t 
there a Yale Law grad in the group? 

[Laughter.] 
Thank you, Mr. Chairman. 
Senator KOHL. Thank you, Senator Specter. 
Now we turn to Senator Ben Cardin. 
Senator CARDIN. Thank you, Mr. Chairman. I also want to thank 

all of you for being willing to serve your country, and I particularly 
want to thank your families for the sacrifices that they have to 
make in order for you to be able to do what you want to do and 
help our country. So we thank you for that. 

I do have to follow up with Senator Specter in regards to the 
Ravens fans and the Redskins fans. I understand the issues with 
the NFL and with the antitrust laws, Ms. Varney, but I do think 
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the fact that they operate a station and use that for their own ben-
efit is something that needs to be looked at, and I would urge you 
to follow Senator Specter’s request and keep us informed in regards 
to that matter. 

Mr. Breuer, I want to talk a little bit about the disparities within 
our criminal justice system. When we take a look at the incarcer-
ation rates at the national level, Federal level, and State courts, we 
find a major disparity based upon race. And when we look at some 
of our criminal statute, we look at the crack/powder cocaine issue, 
and we see a disparity that cannot be justified with the demo-
graphics of those who are tried and convicted and sentencing based 
upon race. 

So I just want to get your commitment to make the issue of fair-
ness within our criminal justice system, one in which the people of 
the Nation feel that their laws are being enforced fairly, a high pri-
ority if you are confirmed to this position. 

Mr. BREUER. Senator, you have that. If our criminal justice sys-
tem means anything, we must ensure that it is fair and impartial 
and that it is not unfair to certain segments of the population. 

Of course, your leadership and others’ on the issues such as the 
crack cocaine disparity is clearly the kind of issue that needs a 
very, very hard loOkay. You have that commitment, Senator. 

Senator CARDIN. There are things that we can do as far as the 
statutes are concerned, and we look forward to your recommenda-
tions in that regard. But there are also things that you can do di-
rectly through the management within the Department of Justice 
as well as working with our State prosecutors. And I would just 
urge you to take a very active role in that regard, and I thank you 
for your response. 

We do have a justice integrity bill which Senator Specter and I 
have filed that will allow for ten pilot programs to work within 
each of the U.S. Attorneys to try to deal with ways in which we 
can have more community confidence that ethnic considerations are 
not part of decisions as to whether to prosecute or not or the type 
of sentencing that is recommended. 

During the questioning of Attorney General Holder, we talked 
about that, and he actually had a model program when he was U.S. 
Attorney and favored that. I bring that to your attention because 
we are going to need your cooperation. I hope that legislation will 
move forward, but working with you to make sure that it is imple-
mented in a way that we can get the best results in our community 
in support of what we are trying to do. 

Mr. BREUER. Absolutely, Senator. 
Senator CARDIN. Thank you. 
Now, one other thing about your background that impressed me, 

and that is pro bono. I am going to ask Mr. West this question 
since it falls more within the Civil Division. We have been neg-
ligent over the last 20 years or so and falling down in providing 
support for legal services in America. We have not made much 
progress, and many Americans are denied access to our legal sys-
tem because they cannot afford an attorney. And the legal service 
programs have been very much strapped. 

I really do think leadership is needed at the national level. We 
are going to try to take up a legal services reauthorization bill dur-
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ing this Congress. We may or may not be successful. But it seems 
to me, as the No. 1 civil attorney in our country, if you are con-
firmed, that you can play a very important role in getting this mes-
sage out. 

So I want to hear from you your commitment to the integrity of 
our system, which includes that every American has access to a 
civil legal system. 

Mr. WEST. Well, Senator, you have my commitment on that, and 
it would be an honor because I am fortunate to come from a law 
firm and a tradition that reveres pro bono service, thinks it is im-
portant not only to the individuals that we provide services to, but 
to the profession. And that is something that I look forward to not 
only, if confirmed, working with the Department attorneys on, but 
working with you and others who have an interest in this area. I 
think it is very, very important to the profession, the legal profes-
sion. 

Senator CARDIN. Thank you. I appreciate that. 
I wish you all good luck. You are signing up for, I think, an ex-

tremely important role in our justice system, and once again, I 
thank you all for being willing to serve your country. 

Thank you, Mr. Chairman. 
Senator KOHL. Thank you very much, Senator Cardin. 
One additional question for you, Ms. Varney. I believe that one 

of the best ways to contain health care costs and bring sky-
rocketing drug prices under control is the competition provided by 
generic drugs. In recent years, brand-name drug companies have 
paid millions of dollars to generic drug companies to settle patent 
cases in exchange for the generic drug company’s agreement to 
keep competing generic drugs off the market. 

I have introduced legislation to make this practice illegal. It is 
the Federal Trade Commission that is responsible for policing com-
petition in the prescription drug market. But the Justice Depart-
ment appeared to go out of its way and hinder the FTC in this re-
gard. Two recent court of appeals decisions have prevented the 
FTC from bringing legal actions to challenge these anticompetitive, 
anticonsumer patent settlements. 

When the FTC sought Supreme Court review of one of these 
lower court decisions in 2006, the Justice Department filed its own 
brief that opposed the FTC and argued that Supreme Court review 
was not warranted. I was disappointed that the Justice Depart-
ment essentially lined up on the side of the parties making these 
deals, and in so doing opposed the FTC position. 

Ms. Varney, will you commit to work to change the Justice De-
partment’s position on these reverse payment cases? 

Ms. VARNEY. Yes, Senator, I do commit to work with the Depart-
ment of Justice to align the Federal Trade Commission and the 
DOJ on the reverse payment issue. And if the courts continue to 
not reach the result that you and your Committee think is appro-
priate, then legislation may be necessary. 

Senator KOHL. So you are supportive—— 
Ms. VARNEY. Yes, Senator. 
Senator KOHL [continued]. Of being in opposition to these reverse 

payments. 
Ms. VARNEY. Yes, Senator, I am. 
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Senator KOHL. All right. One other question, and that is on 
something that is called ‘‘the Charleston newspaper question.’’ In 
2007, in one of the very rare challenges to a merger or acquisition 
undertaken by the Justice Department in the last administration, 
the Department filed suit against the publishers of the Charleston 
Gazette, in Charleston, West Virginia. This lawsuit alleged that the 
publishers of the Charleston Gazette violated antitrust law when 
it sought in 2004 to acquire full ownership of Charleston News-
papers, the company that publishes both the Gazette and the 
Charleston Daily Mail. 

Allegations have been raised that this case was improperly moti-
vated by political considerations. The Charleston Gazette was a 
major critic of the Bush administration on its editorial pages. Crit-
ics of the case are puzzled by the basis for bringing the lawsuit, 
noting that both newspapers were already under common owner-
ship prior to the 2004 buyout. 

You are not yet in office, I understand, at the Justice Depart-
ment and, thus, are not privy to all the facts in this case. However, 
will you pledge to re-examine this case to ensure that it was not 
brought for any political motives and to ensure that it is based on 
sound applications of antitrust law? 

Ms. VARNEY. Absolutely, Senator. If confirmed, I will review the 
case. 

Senator KOHL. Okay. Thank you so much to one and all. We will 
keep the record open for just a bit to be sure that all letters and 
questions to this Committee have been received. And I would like 
to thank all of you for being here today. You have done a great job, 
and we wish you well. Thank you so much. 

[Whereupon, at 3:48 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00762 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC



747 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00763 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

0



748 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00764 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

1



749 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00765 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

2



750 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00766 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

3



751 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00767 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

4



752 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00768 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

5



753 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00769 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

6



754 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00770 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

7



755 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00771 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

8



756 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00772 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
64

9



757 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00773 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

0



758 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00774 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

1



759 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00775 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

2



760 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00776 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

3



761 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00777 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

4



762 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00778 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

5



763 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00779 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

6



764 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00780 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

7



765 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00781 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

8



766 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00782 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
65

9



767 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00783 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

0



768 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00784 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

1



769 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00785 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

2



770 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00786 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

3



771 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00787 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

4



772 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00788 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

5



773 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00789 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

6



774 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00790 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

7



775 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00791 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

8



776 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00792 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
66

9



777 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00793 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

0



778 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00794 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

1



779 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00795 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

2



780 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00796 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

3



781 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00797 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

4



782 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00798 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

5



783 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00799 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

6



784 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00800 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

7



785 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00801 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

8



786 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00802 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
67

9



787 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00803 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

0



788 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00804 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

1



789 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00805 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

2



790 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00806 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

3



791 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00807 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

4



792 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00808 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

5



793 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00809 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

6



794 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00810 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

7



795 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00811 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

8



796 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00812 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

1



797 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00813 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

2



798 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00814 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

3



799 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00815 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

4



800 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00816 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

5



801 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00817 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

6



802 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00818 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

7



803 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00819 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

8



804 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00820 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

9



805 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00821 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

0



806 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00822 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

1



807 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00823 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

2



808 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00824 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

3



809 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00825 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

4



810 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00826 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

5



811 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00827 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

6



812 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00828 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

7



813 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00829 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

8



814 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00830 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
70

9



815 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00831 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

0



816 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00832 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
68

9



817 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00833 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
69

0



818 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00834 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

1



819 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00835 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

2



820 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00836 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

3



821 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00837 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

4



822 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00838 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

5



823 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00839 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

6



824 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00840 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

7



825 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00841 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

8



826 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00842 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
71

9



827 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00843 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

0



828 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00844 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

1



829 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00845 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

2



830 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00846 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

3



831 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00847 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

4



832 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00848 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

5



833 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00849 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

6



834 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00850 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

7



835 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00851 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

8



836 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00852 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
72

9



837 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00853 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

0



838 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00854 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

1



839 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00855 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

2



840 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00856 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

3



841 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00857 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

4



842 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00858 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

5



843 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00859 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

6



844 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00860 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

7



845 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00861 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

8



846 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00862 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
73

9



847 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00863 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

0



848 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00864 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

1



849 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00865 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

2



850 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00866 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

3



851 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00867 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

4



852 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00868 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

5



853 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00869 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

6



854 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00870 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

7



855 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00871 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

8



856 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00872 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
74

9



857 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00873 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

0



858 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00874 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

1



859 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00875 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

2



860 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00876 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

3



861 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00877 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

4



862 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00878 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

5



863 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00879 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

6



864 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00880 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

7



865 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00881 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

8



866 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00882 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
75

9



867 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00883 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

0



868 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00884 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

1



869 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00885 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

2



870 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00886 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

3



871 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00887 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

4



872 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00888 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

5



873 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00889 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

6



874 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00890 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

7



875 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00891 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

8



876 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00892 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
76

9



877 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00893 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

0



878 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00894 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

1



879 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00895 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

2



880 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00896 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

3



881 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00897 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

4



882 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00898 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

5



883 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00899 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

6



884 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00900 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

7



885 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00901 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

8



886 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00902 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
77

9



887 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00903 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

0



888 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00904 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

1



889 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00905 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

2



890 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00906 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

3



891 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00907 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

4



892 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00908 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

5



893 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00909 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

6



894 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00910 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

7



895 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00911 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

8



896 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00912 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
78

9



897 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00913 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

0



898 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00914 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

1



899 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00915 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

2



900 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00916 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

3



901 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00917 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

4



902 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00918 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

5



903 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00919 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

6



904 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00920 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

7



905 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00921 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

8



906 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00922 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
79

9



907 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00923 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

0



908 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00924 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

1



909 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00925 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

2



910 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00926 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

3



911 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00927 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

4



912 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00928 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

5



913 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00929 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

6



914 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00930 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

7



915 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00931 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

8



916 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00932 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
80

9



917 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00933 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

0



918 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00934 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

1



919 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00935 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

2



920 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00936 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

3



921 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00937 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

4



922 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00938 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

5



923 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00939 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

6



924 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00940 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

7



925 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00941 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

8



926 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00942 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
81

9



927 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00943 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

0



928 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00944 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

1



929 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00945 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

2



930 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00946 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

3



931 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00947 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

4



932 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00948 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

5



933 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00949 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

6



934 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00950 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

7



935 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00951 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

8



936 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00952 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
82

9



937 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00953 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

0



938 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00954 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

1



939 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00955 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

2



940 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00956 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

3



941 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00957 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

4



942 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00958 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

5



943 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00959 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

6



944 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00960 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

7



945 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00961 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

8



946 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00962 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
83

9



947 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00963 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

0



948 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00964 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

1



949 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00965 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

2



950 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00966 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

3



951 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00967 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

4



952 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00968 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

5



953 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00969 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

6



954 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00970 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

7



955 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00971 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

8



956 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00972 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
84

9



957 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00973 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

0



958 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00974 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

1



959 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00975 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

2



960 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00976 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

3



961 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00977 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

4



962 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00978 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

5



963 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00979 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

6



964 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00980 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

7



965 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00981 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

8



966 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00982 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
85

9



967 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00983 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC 61
99

2.
86

0



VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 00984 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC



(969) 

NOMINATIONS OF DAVID F. HAMILTON, NOMI-
NEE TO BE U.S. CIRCUIT JUDGE FOR THE 
SEVENTH CIRCUIT; RONALD H. WEICH, 
NOMINEE TO BE ASSISTANT ATTORNEY 
GENERAL OF OFFICE OF LEGISLATIVE AF-
FAIRS, DEPARTMENT OF JUSTICE; AND R. 
GIL KERLIKOWSKE, NOMINEE TO BE DIREC-
TOR OF NATIONAL DRUG CONTROL POLICY, 
EXECUTIVE OFFICE OF THE PRESIDENT 

WEDNESDAY, APRIL 1, 2009 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:30 p.m., room S– 

127, The Capitol, Hon. Patrick J. Leahy, Chairman of the Com-
mittee, presiding. 

Present: Senators Leahy, Schumer, Whitehouse, Klobuchar, 
Kaufman, and Specter. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. It’s now 2:30. I apologize to everybody for 
squeezing over here, but we’re in the annual budget marathon. 
We’re about to have a series of statements and votes upstairs. 

There are excellent nominees before us. David Hamilton, who is 
strongly supported by the two Senators from his home State, one 
of my best friends in the Senate and long-time friends because we 
go back a long time, the senior Republican of the Senate, Senator 
Lugar. Another distinguished Senator, Evan Bayh, from his State. 

We have Ron Weich to be Assistant Attorney General for Legisla-
tive Affairs. Ron is well-known to all of us and is a good friend. I 
like the fact that he’s also a former prosecutor. 

I’m going to put in the record a letter from a former Chairman 
of this Committee, Senator Kennedy, on his behalf. 

[The Letter from Senator Kennedy appears as a submission for 
the record.] 

Senator Specter has agreed to add the nomination of R. Gil 
Kerlikowske. I’m not the first one to have trouble with that, Chief, 
who has 36 years of experience in law enforcement, including Chief 
of Police for the Seattle Police Department. 

So with that, I’ll put my full statement in the record. 
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[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.] 

I see the distinguished Majority Leader, Senator Reid, is here 
and I will yield first to Senator Reid, and then we’ll go by seniority 
with the Senators who are here, following our normal practice. 

Senator Reid. 

PRESENTATION OF RONALD H. WEICH, NOMINEE TO BE AS-
SISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE AF-
FAIRS, DEPARTMENT OF JUSTICE, BY HON. HARRY REID, A 
U.S. SENATOR FROM THE STATE OF NEVADA 

Senator REID. Mr. Chairman, thank you very much for allowing 
me to testify. This is a very important occasion for me. As we all 
know, as Members of the Senate, we have the opportunity to work 
with the best people in the world, such dedicated people who are 
not out to see how much money they can make, but see what dif-
ferences they can make in our society. We’re all grateful for every 
one of these fine people who work with us. 

But there are a few, at least in my career, that stand out with 
their intellect, their dedication, and a work ethic that makes them 
indispensable. Ron Weich is one such person who has worked for 
me as part of my senior staff for 4 years. He’s been by my side on 
every critical legal question I’ve had for these past 4 years. 

I recommend to this Committee Ron Weich for the position of As-
sistant Attorney General of our country. I do it with some measure 
of regret and sadness of not having him in my office, but with the 
absolute confidence that he’ll serve our country and Attorney Gen-
eral Holder with the utmost skill and dedication. 

Ron, like his mom, who was one of the first women to graduate 
from Brooklyn Law School, began his career in the courtroom as 
a prosecutor. He attended Columbia University, Yale Law School. 
He tried cases involving violent crimes as Assistant District Attor-
ney in Manhattan. There’s no question that part of what makes 
Ron so effective is his real-world experience—not an academic, but 
real-world experience. 

This experience gives him the perspective to understand how to 
do legal policy and will actually work in practice. While many of 
his colleagues were entering the private sector, Ron spent almost 
his entire career in public service. I believe we are a better country 
because of people like Ron Weich. 

After his tenure in the District Attorney’s Office, he served at the 
U.S. Sentencing Commission, and then for Senators Specter and 
Kennedy. Following his stint at a law firm, Ron returned to govern-
ment service to work as my senior, and then chief, counsel, when 
I became the Democratic Leader in 2004. 

Ron’s work for Senators Kennedy and Specter are indicative of 
the character and strength that will serve him well as Assistant 
Attorney General. He’s built a foundation of trust and friendship 
with key Members of Congress, both Democrats and Republicans. 
For example, Ron was once—during debate—and worked closely 
with members of the Gang of 14, which consisted of 7 Democrats, 
7 Republicans, as they negotiated a solution to a potential constitu-
tional crisis. He also played the lead role in laying out ethics and 
lobbying reform legislation passed last year. In his new role, Ron 
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will be responsive to requests from Democrats and Republicans. In 
the best tradition of Department of Justice, he will serve in a man-
ner blind to partisanship, blind to politics, and—rule of law. 

Ron’s parents, Robert and Cecile, his wife Julie, and daughters 
Sophie and Sarah are here today. I’m grateful that they’ve shared 
Ron with us through the years. In his new role, Ron Weich will 
play an integral role, an integral part, rebuilding the Department 
of Justice to the once-again place where all are equal under the 
law, all are protected by the law, and no one is above the law. 

Thank you very much, Mr. Chairman and members of the Com-
mittee. 

Chairman LEAHY. Thank you. Thank you very much. 
Senator REID. Thanks for allowing me to say a nice word about 

my friend, Ron. 
Chairman LEAHY. Thank you. As I said, it’s extraordinary that 

we’re having it in here, but I recall, right after 9/11 we had one 
where one of President Bush’s nominees—most of the hearing room 
was closed down, the House was closed down, and most people 
were leaving town. I convened a special hearing in here to accom-
modate President Bush and get his nominees through, and that’s 
why we’re doing it here, because of the vote. 

Senator REID. Mr. Chairman, you being one of the longest-serv-
ing members of the Appropriations Committee, you’ve been here a 
few times anyway. 

[Laughter.] 
Chairman LEAHY. I have been here. 
Senator REID. Could I be excused, Mr. Chairman? 
Chairman LEAHY. Of course. Please. 
[Laughter.] 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Thank you, Mr. Chairman. 
The Republican members of this Committee will not be partici-

pating because there has been insufficient time to prepare for this 
hearing. I ask that the letter I’ve sent asking for a postponement 
be made a part of the record, together with a letter signed by all 
the Republicans sent to you yesterday. 

Chairman LEAHY. Without objection, it’ll be part of the record. 
[The letters appear as a submission for the record.] 
Chairman LEAHY. Also, the news article covering the first letter 

which appeared before I received the letter will also be made part 
of the record, and my response. I did not receive the letter, but yes 
it may be a part of the record. My response will be there, and the 
news articles detailing the letters before I received them will be 
made part of the record. 

[The information appears as a submission for the record.] 
Senator SPECTER. For all of those assembled, especially to the 

three nominees, I regret that there is a very strong conclusion that 
this position has to be taken. I personally find it very distasteful 
to raise these considerations in the Judiciary Committee, but I do 
so because of the conclusive nature of the record which shows that 
there has been grossly insufficient time to prepare. 
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And I’ll be very specific about it. The nomination of Judge Ham-
ilton—and before I go on, let me say that the academic and profes-
sional records of these nominees is exemplary. Mr. Weich, espe-
cially close to me since he served so ably on my staff and I’ve 
watched him perform for Senator Kennedy and for the Majority 
Leader. Judge Hamilton, whose record I’ve examined, who, par-
enthetically, was a student with my son at Haverford. Shane Spec-
ter speaks very highly of you. I met with the nominee for Drug 
Czar and found him, on a personal level, Chief Kerlikowske, to be 
very able. But the chronology of events here really speaks for itself. 

Judge Hamilton’s nomination was announced on March 17th. 
The Committee did not receive his questionnaire until March 18th. 
The questionnaire was not completed until March 24th. Judge 
Hamilton has been a District Judge for almost 15 years and, ac-
cording to his calculation, has authored roughly 1,150 written opin-
ions, over 9,500 pages, and has submitted approximately 2,000 
pages of speeches, articles, and public policy papers. 

The nominations of the other individuals were also submitted 
within approximately 2 weeks. In the past, President Bush’s nomi-
nees were submitted with Senators having, on average, 166 days 
to prepare for a hearing and 117 days to prepare for President 
Clinton’s Circuit nominees. So on the procedural aspect, there has 
been just totally insufficient time to review these matters. 

I’m not going to make a show of these boxes, but if I were to 
stack up the papers, they would be about four feet high on the 
desk. But I’m not going to do that. There is a special concern about 
this time sequence in light of the fact that Judge Hamilton’s nomi-
nation is the first, and we’re going to have many, many more. 

The Constitution, as we all know, calls on the Senate to confirm. 
Indispensable to the confirmation process is an opportunity to ex-
amine the record of the individual, and that means a hearing, and 
that means questions and answers, and that means an opportunity 
to prepare. 

So on process, I think the record is conclusive that we haven’t 
been given a reasonable amount of time. I regret that very much 
on the personal level with Senator Leahy. It is well known he and 
I have been working together since 1970 when were District Attor-
neys and worked coordinately on this Committee, more than 90 
percent of the time cooperatively. 

Now, beyond the issue of procedure and process, there are also 
substantial questions to be asked. Staff has prepared summaries of 
some of the cases that Judge Hamilton has engaged in. These ques-
tions, I think, fairly—these cases fairly warrant an examination. 

But let me make a point: I don’t necessarily disagree with any-
thing you’ve done, Judge Hamilton. And that is not to say that I 
agree with it. 

[Laughter.] 
But I am raising issues for inquiry just by doing just that. But 

I can tell you that there are members of this Committee on the Re-
publican side who do disagree with some of what you said, but I 
do not state that in raising these cases. Heinrichs v. Bosma. The 
case involved the practice of the Indiana General Assembly opening 
each session with a prayer. Judge Hamilton said that was uncon-
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stitutional; the Seventh Circuit reversed on the issue of—complex 
issue. A lot to be said on both sides. 

Women’s Choice v. Newman. The rulings which you had handed 
down delayed a decision in that case for some 7 years. Ultimately, 
the Seventh Circuit reversed. Chairman Leahy is reminding me 
that there’s a 5-minute rule, so I’ll be as brief as I can. 

Grossbond v. Indianapolis, Marion County Building Authority, 
question of a Hanukkah menorah. The Seventh Circuit again re-
versed. Tough issues, First Amendment, require some examination. 

Go v. Prosecutor. The issue involved registration as a sex and 
violent offender, also involving the consent of the search. Another 
complicated issue. 

United States v. Woolsey. The statute required a life sentence. 
Life sentence was imposed, with the additional statement that you 
disagreed with it and hoped that it would be reversed by executive 
clemency. Okay. But it’s worth some examination. United States v. 
Reinhart. You found a minimum mandatory sentence to be unjust, 
could not impose a just sentence in the case. Bolls Commas. Per-
haps warranted, but certainly worthy of some inquiry. 

Very briefly as to Chief Kerlikowske, issues have been raised as 
to the Chief—again, let me compliment him on the meeting that I 
had with him—as to his policies on marijuana. Here again, I’m not 
saying I disagree, just an issue, but there are others who want to 
talk about it. An issue about not taking action against some rioters, 
some disagreement by 88 percent of the police union members. I’m 
not saying I disagree with you, but there are issues to be exam-
ined. 

Mr. Weich, some questions about his views on minimum sen-
tences and the Unborn Victims of Violence Act. Here again, not 
making any comment one way or another, just that there are those 
who wish to be heard on that. 

Chairman LEAHY. Well, we will hear first from Senator Lugar, 
and of course anybody can ask any question you want. 

I would note, parenthetically, there’s going to be almost 4 weeks 
before any of these nominations are even on the agenda, so there 
will be time for further meetings and for any follow-up questions 
during those 4 weeks. 

Again, I thank people for coming down here, as they did when 
I accommodated President Bush right after 9/11 on nominees that 
he wanted to get through on very, very short notice. 

Senator Lugar. 
Senator SPECTER. Mr. Chairman, I hadn’t quite finished. 
Chairman LEAHY. I apologize. I’ll let you go for your round of 

questions. I know you have more and I can’t wait to hear it. 
Senator SPECTER. Well, I would like to just say one more thing, 

because I intend to leave. That is that it is common practice to 
have informal sessions with nominees. I would hope to not have to 
put you through eight or nine of those individually. I would hope 
that you would be willing, perhaps even volunteer, perhaps even 
urge another hearing, but I don’t have the gavel anymore. 

Thank you. 
Chairman LEAHY. Senator Lugar. I do have the gavel. Senator 

Lugar, please go ahead. 
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PRESENTATION OF DAVID HAMILTON NOMINEE TO BE U.S. 
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT BY HON. RICH-
ARD LUGAR, A U.S. SENATOR FROM THE STATE OF INDIANA 

Senator LUGAR. Thank you, Mr. Chairman, for this opportunity 
to join my friend and colleague, Evan Bayh from Indiana, in intro-
ducing Judge David Hamilton, whom the President has nominated 
to serve in the U.S. Court of Appeals for the Seventh Circuit. 

Senator Bayh and I are proud that President Obama’s first judi-
cial nominee is from our State of Indiana and that he has chosen 
to elevate such an exceptionally talented jurist to the Federal ap-
pellate bench. I first had the pleasure of introducing David Ham-
ilton to this Committee almost 15 years ago when he was nomi-
nated to the Federal District Court. 

I said then that the high quality of his education, legal experi-
ence, and character well prepared him for this position and ex-
pressed my belief that his keen intellect and strong legal back-
ground will make him a great judge. This confidence in David 
Hamilton’s character and abilities was shared by all who knew 
him, regardless of political affiliation, throughout Indiana’s legal 
and civic communities. 

Judge Hamilton’s distinguished service on the U.S. District Court 
for the Southern District of Indiana, which he is now the Chief 
Judge, has more than vindicated that faith. I have known David 
Hamilton since his childhood. His father, Reverend Richard Ham-
ilton, was our family’s pastor at St. Luke’s United Methodist 
Church in Indianapolis, where his mother was a soloist in the 
choir. Knowing firsthand his family’s character and commitment to 
service, it has been no surprise to me that David’s wife has borne 
witness to the values learned in his youth. 

He graduated with honors from Pennsylvania’s Haverford Col-
lege. While on a Fulbright scholarship to study in Germany at the 
University of Cologne, and earned his law degree at Yale. After 
clerking for Seventh Circuit Judge Richard Cudahy, David joined 
the Indianapolis office of Barnes & Thornberg, where he became a 
partner and acquired extensive litigation experience in the Indiana 
and Federal judicial systems. 

When our colleague, Senator Bayh, was elected Governor of Indi-
ana he asked David to serve as his chief legal counsel. Among 
other achievements, in that role David supervised the overhaul of 
State ethics rules and guidelines and coordinated judicial and pros-
ecutorial appointments. 

In the latter capacity, David worked closely with Judge John Tin-
der, then a Reagan appointee to the District bench, whom Presi-
dent Bush recently appointed to the Seventh Circuit with the 
unanimous support of this Committee and the full Senate. 

When David was nominated to the District Court, Judge Tinder 
wrote to me that ‘‘David was meticulous in asking the difficult 
questions of, and about, judicial nominees,’’ and that ‘‘his approach 
to these duties typifies the deliberate and sensitive way in which 
he approaches matters in his professional life.’’ The same is true 
of David’s approach to his judicial duties. Leading members of the 
Indiana Bar testified to his brilliance and, more importantly, his 
character, dedication, and fairness. 
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David Hamilton is the type of lawyer and the type of person one 
wants to see on the Federal bench. His colleagues on the Southern 
District of Indiana bench, a talented, exceptionally collegial group 
from both parties, unanimously endorsed these conclusions. 

Allow me to close with a few further thoughts. Members may re-
call when I introduce now-Chief Justice Roberts to this Committee 
in 2005. My concern is that today’s Federal judiciary is seen by 
many as a political branch, with the confirmation process often ac-
companied by the same over-simplification and the sources that are 
disturbing even in campaigns for offices that are, in fact, political. 

This phenomenon is most pronounced at the Supreme Court level 
and traces to several causes that I’ll not try to address today, but 
I mention it, however, to underscore my commitment to a different 
view of judicial nominations which I believe comports with the 
proper role of the judiciary in our constitutional framework. I do 
not view our Federal courts as the forum for resolving political dis-
putes that the legislative and executive branches cannot, or do not, 
want to resolve. 

Our founders warned, in words quoted in my statement at the 
time of Chief Justice Roberts’ nomination, against allowing ‘‘the 
pestilential breadth of faction to poison the fountains of justice,’’ 
which they knew would stifle the voice both of law and of equity. 

This is why I believe our confirmation decisions should not be 
based on partisan considerations, much less on how we hope or 
predict a given judicial nominee will vote on a particular issue of 
public moment or controversy, and instead try to evaluate judicial 
candidates on whether they have the requisite intellect, experience, 
character, and temperament that Americans deserve from their 
judges, and also on whether they indeed appreciate the vital, and 
yet vitally limited, role of the Federal judiciary faithfully to inter-
pret and apply our laws rather than working to impose their own 
policy views. 

I support Judge Hamilton’s nomination, and do so enthusiasti-
cally because he is superbly qualified under both sets of criteria. 

Finally, permit me to thank my colleague from Indiana on the 
thoughtful, cooperative, merit-driven attitude that has marked his 
own approach to recommending prospective judicial nominees from 
our State of Indiana. The two most recent examples are a strong 
support for President Bush’s nomination of Judge Tinder for the 
Seventh Circuit, and of Judge William Lawrence for the Southern 
District of Indiana. 

I am confident that Senator Bayh and I will continue to approach 
nominations by President Obama in the spirit that brings us before 
you today, and I thank you very much. 

Chairman LEAHY. Thank you very much. 
Senator Bayh. 

PRESENTATION OF DAVID HAMILTON NOMINEE TO BE U.S. 
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT BY HON. EVAN 
BAYH, A U.S. SENATOR FROM THE STATE OF INDIANA 

Senator BAYH. Thank you, Chairman Leahy. I’ve had an oppor-
tunity—— 

Chairman LEAHY. Allow me to mention, all Senators, I know 
you’ve got a million other things. So if a Senator speaks and then 
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leaves—a Senator speaks first and then leaves, that doesn’t mean 
they no longer support you. 

[Laughter.] 
Senator BAYH. I know my friend and colleague has a busy sched-

ule, but Dick, before you have to go, I just want to thank and com-
mend you for that very thoughtful and eloquent statement. I, too, 
want to thank you for the exemplary manner in which you handled 
judicial nominations under President Bush. The spirit of coopera-
tion, comity, consultation is one that I fully intend to continue 
throughout our service together. So, I thank you. Thank you for all 
of that, and so much more. 

And Mr. Chairman, I have had an opportunity before to tell you 
how much I appreciate being before your Committee once again. 
It’s a Committee that my father had the privilege of serving on for 
18 years. 

Chairman LEAHY. And chaired. 
Senator BAYH. Indeed. So there’s always been a fond spot in the 

Bayh family heart for the Judiciary Committee. 
I am pleased, Mr. Chairman, to be before you again and to have 

this opportunity to introduce an individual for whom I have the 
greatest respect and admiration, Judge David Hamilton. 

Before I speak to Judge Hamilton’s qualifications, I would like to 
comment briefly on the judicial nominations process generally. In 
my view, this process has too often been consumed by ideological 
conflict and partisan acrimony. During the last Congress, I was 
proud to work with Senator Lugar to recommend John Tinder as 
a bipartisan, outstanding consensus nominee for the Seventh Cir-
cuit Court of Appeals. 

Judge Tinder was nominated by President Bush and unani-
mously confirmed by the U.S. Senate by a vote of 93:0. It is my 
hope that Judge Tinder’s confirmation would serve as an example 
of the benefits of nominating qualified, non-ideological jurists to the 
Federal bench. 

In selecting Judge Hamilton as his first judicial nominee, Presi-
dent Obama has demonstrated that he also appreciates the benefits 
of this approach. I was proud to once again join with Senator Lugar 
to recommend Judge Hamilton to President Obama. I hope that 
going forward other Senators will adopt what we call ‘‘the Hoosier 
approach,’’ working together to select consensus nominees. 

On the merits, Judge Hamilton is an accomplished jurist who is 
well-qualified to be elevated to the Seventh Circuit Court of Ap-
peals. He has served with distinction as a U.S. District Judge for 
almost 15 years, during which time he has presided over approxi-
mately 8,000 cases. 

Since January of 2008, he has served as the Chief Judge of the 
Southern District of Indiana, where he’s been widely praised for his 
effective leadership style. Throughout his career, Judge Hamilton 
has demonstrated the highest ethical standards and a firm commit-
ment to applying our country’s laws fairly and faithfully. 

In recommending Judge Hamilton I have the benefit of being 
able to speak from personal experience, as I had the opportunity 
to work closely with him while I was Governor of our State. In his 
role as counsel to the Governor, Judge Hamilton helped me to craft 
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bipartisan solutions to some of the most pressing problems facing 
our State. 

In particular, he helped to favorably resolve several major law-
suits that threatened our State budget and drafted a tough new 
ethics policy to ensure that our State government was operating 
openly and honestly. In addition to his insightful legal analysis, I 
could always count on David for his sound judgment and common- 
sense Hoosier values he learned growing up in Southern Indiana. 

During his service in State government, Judge Hamilton also de-
veloped a deep appreciation for the separation of powers and the 
appropriate role of the different branches of government. If con-
firmed, Judge Hamilton will bring to the Seventh Circuit a unique 
understanding of the important role of the States in the Federal 
system and will be ever mindful of the appropriate role of the Fed-
eral judiciary. He understands that the appropriate role for a judge 
is to interpret our laws, not to write them. 

On a personal note, I have known Judge Hamilton for over 20 
years. I know him to be a devoted husband to his wife and a loving 
father to his two daughters. He is the nephew of former Congress-
man Lee Hamilton, and the embodiment of good judicial tempera-
ment, intellect, and even-handedness. I have high confidence that, 
if confirmed, Judge Hamilton will be a superb addition to the Sev-
enth Circuit Court of Appeals and I am pleased to give him my 
highest recommendation. 

Mr. Chairman and other members of the Committee, it is my dis-
tinct pleasure to present for your consideration Judge David Ham-
ilton. 

Chairman LEAHY. Well, thank you. Thank you very much. 
We have Senator Murray. You’re here to speak for the Chief, I 

understand. 
Senator MURRAY. I am. And I can say his name. 
[Laughter.] 
Chairman LEAHY. I have a feeling that when I call up the nomi-

nations at the time of the mark-up, however I pronounce his name 
will be acceptable to the Chief. 

[Laughter.] 
Senator MURRAY. I am sure you are correct. 

PRSENTATION OF R. GIL KERLIKOWSKI, NOMINEE TO BE DI-
RECTOR OF NATIONAL DRUG CONTROL POLICY, EXECTIVE 
OFFICE OF THE PERSEDENT, BY HON. PATTY MURRAY, A U.S. 
SENATOR FROM THE STATE OF WASHINGTON 

Senator MURRAY. Mr. Chairman, thank you very much. It really 
is my honor to be here, along with Senator Cantwell, to introduce 
to you Gil Kerlikowske, who’s the Chief of the Seattle Police De-
partment, at this very important hearing. I want to welcome Chief 
Kerlikowske and his wife, Anna, who is with him as well, and con-
gratulate his entire family on this nomination for this very impor-
tant office. 

I also want to thank the Chief and his family for accepting this 
responsibility at, really, this important time in our Nation’s his-
tory. So, thank you very much to both of you. 

Mr. Chairman, we know that the next ONDCP Director is going 
to face a number of key challenges. He will play a key role in ad-
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dressing the drug-related violence in Mexico along the Southwest 
border. We know from history that as the economy falls, crime rises 
and it is growing at the same time that law enforcement agencies 
across our country are facing painful cutbacks and greater strains 
on their personnel and resources. 

Law enforcement from all different levels has to work smarter, 
forge new relationships, and leverage the resources that they do 
have. Mr. Chairman, Gil Kerlikowske is the right man to address 
these challenges. He brings a fresh, new perspective to the job as 
the Nation’s Drug Czar. He is a cop’s cop and his perspective was 
shaped controlling the streets in Florida, New York, and Wash-
ington State. 

Along the way he has helped thousands of people touched by vio-
lence and drugs. He and the people he has led have been on the 
front lines of our Nation’s war against illicit narcotics and in keep-
ing our community safe. He’ll bring that hands-on perspective to 
ONDCP. 

Chief Kerlikowske understands the importance of partnership be-
tween ONDCP and our State and local law enforcement because he 
has been on the local level. As the head of the Major Cities Chiefs 
Organization, which represents the 63 largest police departments 
in the United States, he sees the current problems facing cities 
across the country. 

I’ve seen his work firsthand as the Seattle Police Chief. This past 
December, under Chief Kerlikowske’s leadership, the Seattle Police 
Department, in cooperation with county, State, and Federal law en-
forcement agencies was able to bust a drug ring that stretched 
from Mexico, to Idaho, to Seattle. 

Chief Kerlikowske worked cooperatively to create a regional re-
sponse to gang violence in Seattle and in King County. He built a 
coalition with the King County Sheriff’s Office, other King County 
police chiefs, the Washington Department of Corrections, ATF, and 
other community leaders to tackle persistent gang violence in our 
neighborhoods. These multi-agency Federal local partnerships re-
quire cooperation and compromise. 

They require a leader with Chief Kerlikowske’s experience to 
bring them together. Local police chiefs and sheriffs have told me 
they are sorry to see him go, but the Nation is gaining a true inno-
vator in Gil Kerlikowske. I know he’s going to continue to work on 
these relationships with State and local law enforcement across the 
country, and this approach will make all of America’s communities 
safer. 

Mr. Chairman, I want to add in ending here that he also under-
stands that the drug war will not be won on the streets. For the 
past 9 years, he has been the national board chairman for the 
group, Fight Crime Invest in Kids. As this Committee knows, this 
is a group of police chiefs, sheriffs, prosecutors, and other law en-
forcement leaders who could easily be fighting only for more cops, 
more jails, and longer prison sentences, but instead, under the 
guidance of Gil Kerlikowske, they are working on prevention. They 
are fighting for early childhood intervention funding, after-school 
programs, and efforts to prevent child abuse as an effective way to 
fight crime. He knows that the best way to end the use of drugs 
and spread of crime is to prevent it. 
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He will bring this commonsense thinking to ONDCP. He has 
served the people of my State well and he’s going to serve the peo-
ple of the Nation well. I’m very proud to support his confirmation. 

Chairman LEAHY. Thank you. Chief Kerlikowske’s concepts were 
cheered in a hearing in Vermont recently, in St. Albans, Vermont. 

Senator Cantwell, you are here also to speak for Chief 
Kerlikowske. 

PRSENTATION OF R. GIL KERLIKOWSKI, NOMINEE TO BE DI-
RECTOR OF NATIONAL DRUG CONTROL POLICY, EXECUTIVE 
OFFICE OF THE PRESIDENT, BY HON. MARIA CANTWELL, A 
U.S. SENATOR FROM THE STATE OF WASHINGTON 

Senator CANTWELL. Thank you, Mr. Chairman. 
Chairman LEAHY. I just wanted to show you—— 
[Laughter.] 
Senator CANTWELL. Thank you, Mr. Chairman and members of 

the Committee. Thank you for holding this important hearing 
today. I, too, am very pleased to be here, along with my colleague 
Senator Murray, to introduce Seattle Police Chief Gil Kerlikowske. 

I urge my colleagues to swiftly confirm him for the next Director 
of National Drug Control Policy. I have known Gil for almost a dec-
ade, and in his 36 years in law enforcement he has demonstrated 
that to fight drugs, we must break down the walls between preven-
tion, treatment, and enforcement. 

One of the reasons why he was hired in Seattle was because of 
his expertise in community policing. During his time as Deputy Di-
rector of COPS, Gil launched a critical program, like the COPS 
Meth Initiative and the COPS in Schools programs, and the Tribal 
Resource Grant Program. As a member of the High-Intensity Drug 
Trafficking Area executive board, he was a vocal advocate for the 
resources needed to deal with the meth threat. 

Thanks to the hard work of Gil in Washington State, Washington 
State had a sharp decrease in domestic meth production. In 2001, 
Washington State had more than 1,400 clandestine lab seizures; in 
2008, that number plummeted to only 26. 

As Chief of the Seattle Police Department for over 8 years, Gil 
has been a leader in transforming the way that we combat crime 
in the 21st century. In 2004, he established a partnership between 
the Seattle Police Department and Interpol to help combat local 
crime with international ties, such as human trafficking and drug 
smuggling operations. He will bring this kind of comprehensive ap-
proach to his work combatting drug crimes, working with Federal, 
State, local, and international partners. 

Today we face an increasingly globalized threat from drug traf-
ficking organizations that are going to take a new and collaborative 
and comprehensive approach. This is evident clearly in Mexico, as 
the stories are coming out daily. According to the U.S. Director of 
National Intelligence, Mexico is a conduit for cocaine bound for the 
United States and it is the chief foreign supplier of methamphet-
amine to the U.S. market. 

Critical networks in Asia and Europe are supplying the Mexican 
drug cartels with pseudoephedrine and other precursor chemicals 
they need to mass-produce meth. Even as Federal, State, and local 
law enforcement shut down meth labs across my State and through 
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the country, meth and other illegal drugs continue to flow across 
the borders and be distributed by local street gangs. Gil 
Kerlikowske knows you need a comprehensive approach that must 
address both supply and demand. 

The Obama administration is recognizing the need for decisive 
action, and just last week the Department of Homeland Security 
Secretary Napolitano announced that hundreds of Federal agents 
and high-tech surveillance equipment will be sent to the Southwest 
to stop the flow of drugs and guns. I know that Gil Kerlikowske 
will work closely with Secretary Napolitano, Secretary of State 
Clinton, and Attorney General Holder, as well as other local offi-
cials to meet these challenges head on. 

The U.S. can make a huge difference, both at home and abroad, 
and I saw this firsthand when I traveled to Colombia in 2007 with 
many of my Senate colleagues to see the progress that has been 
made in fighting drug trafficking organizations with the assistance 
of the United States. Even though Colombia still faces serious chal-
lenges, the murder rate in Medellin is lower than Washington, DC 
today. 

Our experience in Colombia has shown it is going to take a com-
prehensive strategy involving stakeholders at every level and par-
ticipation around the world to end the flow of drugs that have 
caused such a devastating impact on our communities. I am con-
fident that Gil Kerlikowske will bring the collaborative approach 
needed to succeed. He is the right man for this job to be the cop 
on this beat, and I urge my colleagues to quickly confirm him and 
send him to the floor. 

I thank the Chair for this opportunity. 
Chairman LEAHY. Thank you very much. We have a number of 

votes starting very soon and we’ll probably be on the floor. But let 
me ask Judge Hamilton, Ron Weich, and Chief Kerlikowske to 
stand and raise their right hands. 

[Whereupon, the witnesses were duly sworn.] 
Chairman LEAHY. Gentlemen, this is different than we normally 

do. I’m going to ask all three of you to step forward and I’ll let the 
staff change the—— 

As Mr. Weich can remember, we were crowding right in here to 
expedite some—the rest of the building was closed down. We had 
more bipartisanship I guess at that time because Republicans 
didn’t object to hurrying. I guess it’s only more recently. I’m sure 
it has nothing to do with the change in the presidency. 

But Judge, you have members of your family here, do you not? 
Judge HAMILTON. I do. 
Chairman LEAHY. Could you introduce them so it will be, some-

day, in the Hamilton archives? 
[Laughter.] 

STATEMENT OF DAVID HAMILTON, NOMINEE TO BE U.S. 
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT 

Judge HAMILTON. Thank you very much, Mr. Chairman. It’s a 
pleasure to be here. I’d also like to thank Senators Bayh and Lugar 
for their kind words of support and many years of friendship and 
support. I thank the President for his confidence in me. 
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With me today are many friends and family who have traveled 
here from Indiana: My wife, Inge van der Cruysse is here; my fa-
ther, Dick Hamilton; my sister, Lisa Hamilton and brother, John 
Hamilton, are here. I wish that my daughters Janet and Debbie 
could be here, but work and studying in the Nation of Turkey has 
kept them away. And I wish my late mother, Anna Lee Ham-
ilton—— 

Also with me are my aunt, Nancy Hamilton; my cousin, Sarah 
Schmidt; representatives from my wife’s late husband’s family who 
have adopted me as an extra in-law, Pat and Russ van Antwerpen 
and Kristin Gort; and also my long-term assistant, Jenny 
McGinnis; and my recently retired courtroom deputy, Chuck 
Bruess, are here. There are also many other friends and former or 
current law clerks and staff members who have made the trip. I’m 
grateful for all of them for having come here. 

Chairman LEAHY. Judge, while we’re here, I hope you have a 
chance of going to see the cherry blossoms, which has nothing to 
do with your—yesterday my wife and I were there right after 6 in 
the morning when the sun came up, there weren’t that many peo-
ple around, and just walked around there for an hour before I came 
up here. It is a lovely and unique time of the year. It’s almost a 
cliché when people talk about cherry blossom time, but it is a very, 
very nice and very good time. 

Judge, I’ve tried a lot of cases, as have many others on this Com-
mittee. I’ve also argued a lot of appellate cases, as have many oth-
ers on this Committee. We have different judges. It’s something 
you don’t really—you can’t write on a judge’s handbook about how 
they should react, but I remember those judges who treated every-
body who came before them with courtesy, treated everybody the 
same. When you walked in, you did not think, this is predeter-
mined because of who I am, because of my background and my po-
litical party, or anything else. Can you assure us that you will be 
that type of judge? 

Judge HAMILTON. I can. And I hope that the record that I’ve built 
up over the last 14-plus years as a District Judge reinforces that 
confidence. 

Chairman LEAHY. Do you also understand the sense of having to 
recuse one’s self depending upon a case? Can you give us some 
ideas of some of the things that might cause you specifically to 
recuse yourself from a case? 

Judge HAMILTON. Well, recusing is governed by Section 455 of 
the Judicial Code, a statute I’m familiar with, along with the Codes 
of Conduct for the Federal Courts. We go through elaborate proc-
esses for disclosure of any financial interests we might have and 
parties that might come before us, and any kind of financial inter-
est requires recusal. We have automatic procedures in place in our 
court, and I think in most other Federal courts, to prevent a judge 
from being assigned to a party—to a case in which a party would 
require that judge’s recusal. So we try to minimize that as much 
as possible. 

There are—there have been situations earlier in my career where 
I had to recuse in a number of cases because of pending litigation 
or ongoing legal relationships that stemmed from my work in pri-
vate practice and with State government. When I became a District 
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Judge I had proposed a method for dealing with that to the Judi-
cial Conference Committee on Codes of Conduct. They endorsed the 
approach that I took, I followed it, and now recusals are pretty few 
and far between. 

Chairman LEAHY. It’s been a few years since you were in private 
practice. 

Judge HAMILTON. Yes, sir. 
Chairman LEAHY. But you could have one if you had—— 
Judge HAMILTON. There are family relationships. 
Chairman LEAHY [continued]. Party to—financial. 
Judge HAMILTON. My wife is a—my wife practices law, my broth-

er-in-law practices law in the Federal courts within the Seventh 
Circuit, and obviously I would be recused from any case in which 
they were involved. 

Chairman LEAHY. How many members are in the Seventh Cir-
cuit? 

Judge HAMILTON. There are 11 active judge seats. 
Chairman LEAHY. So it’s not as though the court comes to a 

screeching halt if you recuse yourself. 
Judge HAMILTON. No. 
Chairman LEAHY. And would it be safe to say it’s easy to err on 

the side of caution in those kind of things? 
Judge HAMILTON. It is. I believe the Seventh Circuit also has a 

similar program in the Clerk’s Office where specific parties or law-
yers can be identified so a case involving those parties’ lawyers will 
never be assigned to the judge in the first place. 

Chairman LEAHY. Unlike the District Court where you’re bound 
by the stare decisis not only of the Circuit, but in the U.S. Supreme 
Court you only have the Supreme Court for stare decisis. But also, 
of course, a Circuit Court can reverse their own decisions. 

Would you agree with me that for a Circuit Court to change their 
own precedent would require a pretty significant situation or a 
pretty significant shift in the law throughout the country? 

Judge HAMILTON. It would have to be pretty rare. I agree with 
that, Mr. Chairman. I can think of a couple of examples recently 
in which the Seventh Circuit has done so, where the Seventh Cir-
cuit had decided a particular issue under a relatively new statute 
and no other circuits followed it. The Seventh Circuit, upon—when 
asked to reconsider those questions, has gone back and decided, all 
right, we’ll come in line with everyone else. 

Chairman LEAHY. But depending upon what the circumstances 
were, it would reflect—— 

Judge HAMILTON. Exactly. 
Chairman LEAHY [continued]. This happening in the rest of the 

country. 
Judge HAMILTON. That, or an intervening Supreme Court deci-

sion. 
Chairman LEAHY. And of course if there is a Supreme Court deci-

sion on—it’s very easy 
Judge HAMILTON. It is. 
Chairman LEAHY. Thank you. 
Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much. 
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Welcome to all three of you. I can pronounce your name, Chief, 
having known you for a while. But Judge Hamilton—— 

Chairman LEAHY. That’s going to be the new test. 
[Laughter.] 
Senator KLOBUCHAR. Those ‘‘K’’ names that are long are always 

difficult. 
[Laughter.] 
Thank you very much. I was just reading up—as I was listening 

to our colleague, to Senator Specter—just about, in fact, some of 
the background. When someone did look at your whole record as 
opposed to picking out a few cases that they may have disagreed 
with, I’m sure all of us would disagree with individual cases that 
a judge—decisions a judge made here and there. 

But as Senator Specter pointed out, you presided over the closing 
of approximately 8,000 cases, which I think, at the very least, 
shows you’re quite efficient. Of that number, you’ve presided over 
approximately 3,000 cases that went to verdict or judgment based 
on trial and/or decision you made, with roughly 1,150 written opin-
ions. The American Bar Association, which did an exhaustive ex-
amination of your credentials, your record, and your temperament, 
concluded that you deserve the highest rating of Well Qualified. 

It’s my understanding, in response to some of the issues raised 
with a case here or there, to get that rating the ABA must find the 
nominee to be at the top of the legal profession, have outstanding 
legal ability, breadth of experience, and the highest reputation for 
integrity, and demonstrate the capacity for sound judicial tempera-
ment. 

So when the group that has done this exhaustive examination of 
your record gave you the highest rating unanimously, I just ques-
tion—well, everyone has a right to question a judge’s decisions here 
and there, and I’m glad that our colleagues appear to want to talk 
to you about these individually. I just think that that means a lot 
to me to read something like that. 

But I just had one or two questions. One, was I know Chief Jus-
tice Roberts, at his confirmation hearing, talked about how he 
would like to see the Supreme Court make decisions and strive for 
consensus in decisions. Do you think that the U.S. Court of Appeals 
should be striving for consensus as well? You’ve gone from a Dis-
trict Court now to more of group decisionmaking. 

Judge HAMILTON. I think that’s one of the major changes that I 
contemplate for moving from the District Court to the Circuit 
Court, if the Senate was to confirm my nomination. 

I’m used to making decisions on my own, with help from staff 
and able law clerks, and so on, but they have to be my decisions. 
At the same time, I have worked in a very collegial court in the 
Southern District of Indiana, with friends and colleagues. We don’t 
select our colleagues; other people do that on the court. 

Senator KLOBUCHAR. I know what that’s like. 
[Laughter.] 
Chairman LEAHY. Very good. 
[Laughter.] 
Senator KLOBUCHAR. Continue on. 
Judge HAMILTON. We don’t always agree on everything but we 

work together well, we exchange our views, we make our decisions, 
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and we move on. I know the members who are now on the Seventh 
Circuit and I would expect to be able to work with all of them on 
a similar kind of basis. I hope that I’ll be able to. 

Senator KLOBUCHAR. Very good. And I want to allow my col-
leagues here to ask a question or two. 

One other question. You have been on the Federal bench for 
about 14 years, and as Chief Judge of the Southern District of Indi-
ana since 2008, what are the challenges that you see for the Fed-
eral bench? I’m new on the Judiciary Committee and I’m looking 
forward to working with all of our judges on what are the chal-
lenges you see ahead. 

Judge HAMILTON. Given my role, I should say first of all you 
should listen to whatever the Judicial Conference says—those are 
my bosses—on those sorts of issues. But from my perspective I 
would say to be cautious about the expansion of Federal jurisdic-
tion, both criminal and civil. 

We have plenty of work to do. I hope that Congress will maintain 
the distinct characteristics of Federal jurisdiction so that Federal 
courts can continue to play the special role that they do in our soci-
ety. I hope that the Congress will continue to provide the adequate 
resources to the Judiciary as a whole. I know that’s other commit-
tees besides this one’s business, but that’s going to be important. 

I have to also, I think, say something about dealing with long- 
term criminal justice issues and working to develop effective pun-
ishment for the serious crimes that will protect the public, prevent 
further crime, and also manage that very difficult problem at rea-
sonable public expense. Those would be my highlights, but as I say, 
I’d better defer to my bosses on any such administrative matters, 
the Judicial Conference. 

Senator KLOBUCHAR. Thank you very much. 
Judge HAMILTON. Thank you, Senator Klobuchar. 
Chairman LEAHY. Senator Kaufman, before we go to you, I know 

the votes are just about to start. I wonder if I could ask both of 
the nominees, for the record, to introduce their families. It’s some-
what close in here and some may have to leave. 

Mr. Weich, you want to introduce your family for the Weich ar-
chives? 

[Laughter.] 

STATEMENT OF RONALD H. WEICH, NOMINEE TO BE ASSIST-
ANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE AF-
FAIRS, DEPARTMENT OF JUSTICE 

Mr. WEICH. I’m joined today by my wife, Joan Stewart. Behind 
her are my two brothers—since I was 6 years old. They are both 
real troupers today, but I’m going to say if they want to leave—— 

[Laughter.] 
And I’m also joined by my parents, Robert and Cecilia Weich, 

who are from the Eastern Shore of Maryland, and originally from 
New York. I’m also joined by some of my colleagues, friends, and 
former colleagues and I appreciate all of them being here. 

Chairman LEAHY. And we’ll add all of their names to the record. 
You have two lovely daughters. If you want to take off, your dad’s 
going to be Okay. 

[Laughter.] 
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STATEMENT OF R. GIL KERLIKOWSKE, NOMINEE TO BE DI-
RECTOR OF NATIONAL DRUG CONTROL POLICY, EXECTIVE 
OFFICE OF THE PRESIDENT 
Chief KERLIKOWSKE. Mr. Chairman, I’m joined by my partner, 

my wife, Anna Laslow, who is behind me. I am also joined by a 
number of friends and colleagues from my time as a Visiting Fellow 
at the Justice Department under Attorney General Edwin Meece, 
former Director of the National Institute of Justice, James K. Stew-
art, and a number of—just a number of friends from many years 
in law enforcement. So, thank you for that opportunity to introduce 
them. 

Chairman LEAHY. Thank you. 
Senator Kaufman. 
Senator KAUFMAN. Yes. Judge, I am very impressed with your 

credentials and your experience and I think we’re a really fortu-
nate country. The country is fortunate to have you willing to take 
on this additional responsibility. 

For 14 years you’ve been on the District Court. How is that expe-
rience, do you think, going to affect your role when you’re going to 
be judging appeals from your present colleagues? 

Judge HAMILTON. I think that my work on the District judge— 
as a District judge has given me greater hands-on insight to what 
goes on in District Courts, to the kinds of decisions that have to 
be left to the sound discretion of the District judge who’s managing 
a docket, managing a trial, as well as to those legal issues that the 
Court of Appeals has to decide uniformly for the entire Circuit. 

I hope it has helped me prepare to know how to read a tran-
script, the proverbial ‘‘cold transcript’’ that an appellate court must 
review, and to know the different kinds of tones and scenes that 
the same whole transcript can actually describe. I certainly have 
seen my cases go up on appeal. Sometimes they don’t always look 
the same on appeal as they look to me at the District Court level, 
and I hope I can appreciate that difference with my colleagues 
whom I respect so much on the District Courts within the Seventh 
Circuit. 

Senator KAUFMAN. You know, I’m impressed by the breadth of 
the support that you’ve received across the whole political spec-
trum. Can you talk a little about the relationship between your 
kind of personal opinions, political opinions as opposed to your 
opinions as a judge? I know you’ve had a lot of experience with 
that. Could you talk about that? 

Judge HAMILTON. As a judge, you put your personal opinions 
aside. They really don’t have any place in making those decisions. 
The decisions that I have to make are based upon the Constitution 
and the laws of the United States. They’re based upon the interpre-
tations of those provisions and statutes by the Supreme Court of 
the United States and the Seventh Circuit, taking advice also from 
other circuits, other Federal judges and State courts dealing with 
the same issues. But it’s not a—the Federal judiciary is not a place 
for anyone to exercise their personal opinions. 

Senator KAUFMAN. Thank you. I think you’ve made pretty clear 
where you stand on that. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you. 

VerDate Nov 24 2008 08:21 Dec 08, 2010 Jkt 061992 PO 00000 Frm 01001 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\61992.TXT SJUD1 PsN: CMORC



986 

Mr. Weich, we have—in the 1990s, Congress and the administra-
tion the State and local law enforcement as never before. We had 
the COPS program, the Byrne Justice Assistance Grants program. 
The Chief is well aware of those. Now we find kind of a double- 
whammy. The economic crisis of this country cuts back funding at 
the same time the economic crisis sees crime rising. 

We had a Judiciary Committee hearing earlier this year and we 
had police chiefs and policy experts who made clear that if we con-
tinue to dismantle help for local law enforcement, it’s going to be 
a catastrophic problem. 

Will you work with the Congress to help us increase Federal 
funding for—not only for Federal law enforcement, but for local law 
enforcement? 

Mr. WEICH. Yes, Mr. Chairman, I will. As you may know, at the 
outset I’m a former local prosecutor myself. I worked in the Man-
hattan District Attorney’s Office at the beginning of my legal ca-
reer. I understand, I think, the needs of State and local law en-
forcement. My work with the Congress and the Senate, for three 
different members, has really impressed upon me how strongly 
Senators feel about needing to assist local law enforcement in their 
States. So as the Assistant Attorney General for Legislative Af-
fairs, if confirmed, I would certainly work to impress upon decision-
makers, even the administration, of the need for that kind of sup-
port. 

Chairman LEAHY. And also for the community-based efforts that 
oftentimes are helping the Department of Justice. As the Chief has 
said, and others, it’s not just law enforcement that can stop it, es-
pecially in the area of youngsters, drugs, and so on. But the whole 
community has to be involved. Now, in the past, since this Depart-
ment has been helpful in those areas—less so recently—will you 
work with us to bring it back to where DOJ and our national pro-
grams can help with community policing and community crime pre-
vention? 

Mr. WEICH. I certainly will. There’s a whole set of grant pro-
grams within the Office of Justice Programs, in our COPS office, 
as you say, that are, I think, really starved for support. The stim-
ulus bill includes new resources in those areas, but there’s more 
that needs to be done. I know Attorney General Holder and the 
President, President Obama, are very committed to those pro-
grams. In the role that I will play, I would make sure that those 
decisionmakers are aware of how strongly Congress feels about 
this. 

Senator KLOBUCHAR. Thank you very much, Mr. Chairman. 
Mr. Weich, congratulations. 
Mr. WEICH. Thank you, Senator. 
Senator KLOBUCHAR. The Chairman touched on this a bit, and I 

know you know in Minnesota we had a big problem with our U.S. 
Attorney’s Office in terms of a political appointment that got fixed, 
actually, by Attorney General Mukasey when he came in. But could 
you talk a little bit about the morale issue within the Department? 
I mean, that won’t be a primary responsibility. I asked this of At-
torney General Holder and others, but what do you think needs to 
be done after this era that we lived through with the Department 
of Justice to improve the morale? 
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Mr. WEICH. Well, Senator Klobuchar, I’m not in the Department 
yet and—so I can’t speak firsthand about the state of morale. I do 
know—I was in the building, in the Department of Justice, when 
Attorney General Holder was sworn in the day after his confirma-
tion. Senator Leahy was there. And it was a very exciting moment. 

I have the impression that the career employees at Department 
of Justice were very excited to see him arrive. The career employ-
ees are really the backbone of the Department, so everything that 
the new Attorney General and his team can do to strengthen mo-
rale within the building, and if confirmed to join the Department 
of Justice team, I will do what I can to make sure that those em-
ployees and officials know how much they’re appreciated and how 
important their work is. 

Senator KLOBUCHAR. It’s real interesting, because clearly part of 
the problem was the injection of politics into the Justice Depart-
ment that made for some of the problems. Your role is going to be 
as legislative liaison. I know in your prepared remarks you talked 
about, that we need to have a healthy relationship between the 
Justice Department and this Committee, and how that is crucial to 
Federal law enforcement. 

Do you want to talk a little bit about what you meant by a 
‘‘healthy relationship’’ ? 

Mr. WEICH. Sure. I thought a lot about it in my—in my time 
working for three different Senators, Senator Specter, Senator Ken-
nedy, and now Senator Reid, and I have the perspective of working 
both on the committee and for the Democratic Leader. Obviously 
the Constitution creates sort of an inherent tension among the 
branches. That’s what checks and balances is all about. 

But I think it’s so important for leaders of the three branches to 
be able to speak to each other constructively, openly, with trust 
and respect, and I think I could facilitate that, if confirmed as the 
Assistant Attorney General, to at least improve and strengthen the 
relationship between the legislative branch and the Justice Depart-
ment. If that kind of communication goes on, then I think the 
branches can work as partners to address the problems that the 
American people want to address. 

Senator KLOBUCHAR. Thank you. 
Chairman LEAHY. Senator Whitehouse just came in. Also, a vote 

has started. 
Senator WHITEHOUSE. Well, it just started at 3:27. 
Chairman LEAHY. I’m going to go vote. Please continue and I’ll 

be right back. 
Senator KLOBUCHAR. This is my party now. 
[Laughter.] 
Unfortunately, half the people didn’t come, but that’s Okay. 
[Laughter.] 
Senator WHITEHOUSE. Thank you. I just have two questions. The 

first is for Judge Hamilton. Welcome, Your Honor. 
Judge HAMILTON. Thank you, Senator. 
Senator WHITEHOUSE. As I understand it, you were appointed to 

the U.S. District Court in 1994? 
Judge HAMILTON. Yes. 
Senator WHITEHOUSE. You went through a full FBI field back-

ground check at the time? 
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Judge HAMILTON. I did. 
Senator WHITEHOUSE. You were confirmed by the Senate? 
Judge HAMILTON. Yes. 
Senator WHITEHOUSE. Everybody had adequate time, if they 

wished, to review your past until 1994 at that point? 
Judge HAMILTON. I suppose so. 
Senator WHITEHOUSE. One would suppose so, wouldn’t one? For 

14 years you’ve led a relatively public life as a member of the U.S. 
District Court and as the Chief Judge of that court. Is that correct? 

Judge HAMILTON. I say the work I’ve done is public, my life is 
private, some would say monastic. But, yes. 

Senator WHITEHOUSE. Given the fact that you’ve been cleared 
once already, the fact that your work is a matter of public record, 
the fact that you’re in a very public position as the Chief Judge of 
the U.S. District Court in your district, can you hazard a guess as 
to what of concern might not be available to our friends on the 
other side that has caused them to fail to appear for this hearing? 

Judge HAMILTON. Senator—— 
Senator WHITEHOUSE. You’re a pretty open boOkay. All you have 

to do is read it, right? 
Judge HAMILTON. Senator, I’m glad to be here and my record is 

open. I appreciate the opportunity to appear before the Committee. 
Senator WHITEHOUSE. I appreciate it. Thank you very much, 

Your Honor. 
I will—Chief Kerlikowske, we’ve spoken before on this subject so 

I won’t make you go through this again. But I would like, with the 
Chairman’s permission and with unanimous consent, to make a re-
quest for the record that you respond on the issue of the Drug En-
forcement Administration interference with e-prescribing and with 
the reforms that the President has promised in the area of elec-
tronic health records by virtue of insisting on a paper system being 
maintained by doctors for controlled pharmaceuticals, even if they 
have gone to an electronic prescribing system, which is obviously 
much more efficient for other pharmaceuticals. 

I’d like to express for the record, as a former Attorney General 
and as a former U.S. Attorney, my very strong belief that an elec-
tronic system would actually be a very positive development for law 
enforcement and a very useful tool for law enforcement in looking 
at drug diversion offenses, and the DEA would actually be far 
stronger and more effective in dealing with the increasing issue of 
drug diversion if they would get out of the way and allow us to 
move to electronic prescribing and allow reasonable regulations to 
go forward that would support that transition. If you would take 
that question for the record, I’d appreciate it. If you have any com-
ment you’d like to make now, I’d be glad to hear it, but I’ll put the 
question for the record. 

Chief KERLIKOWSKE. Senator, I just would like to tell you that I 
very much appreciate you and your staff explaining the details of 
that issue and, if I am confirmed, it will be one of the issues that 
I will certainly get very much more involved with and work more 
closely. An improved health care system is something close to ev-
eryone’s heart, and an improved law enforcement system is also. 
So, you can rest assured that I will do that. 
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Senator WHITEHOUSE. I appreciate it. I thought in the last ad-
ministration that we had to introduce the head of the Drug En-
forcement Administration to the head of the Department of Health 
and Human Services and remind them that they worked for the 
same President and wondered why they weren’t going in the same 
direction. It wasn’t very successful, but it provided for an excellent 
hearing in the committee that I was then chairing. 

[Laughter.] 
Thank you very much. I thank the Chair. I will excuse myself to 

vote. 
Senator KLOBUCHAR. Senator Kaufman. 
Senator KAUFMAN. Yes. 
Mr. Weich, I can’t think of anybody coming to your position with 

better experience for what you’re going to be doing. 
Mr. WEICH. Thank you, Senator. 
Senator KAUFMAN. You’re one of the few I’ve ever seen that has 

bipartisan experience in the Senate, which is kind of unusual. So 
I think—plus your knowledge and experience you had. 

Can you just talk for a few minutes about kind of how you see 
your role in terms of dealing with the Congress for the Justice De-
partment? And by the way, the final thing I want to say is how 
fortunate the Attorney General is in having you nominated to help 
him with his job. 

Can you talk a little bit about your role in kind of dealing be-
tween the Congress and the Justice Department? 

Mr. WEICH. Well, thank you, Senator Kaufman. I do see the role 
of the Assistant Attorney General for Legislative Affairs as being 
kind of a translator, if you will, between the branches. And it’s a 
two-way street. That is to say, I think the Assistant Attorney Gen-
eral has to represent the interests of the Department before Con-
gress and explain in advance legislative initiatives and other poli-
cies, but at the same time I see the role as communicating to the 
Justice Department the views of the Congress. These worlds are 
sometimes too separate, and the more that I can do to bridge the 
gap and make sure that both—leaders in both branches understand 
what the other branch is thinking, I think the better the product 
will be, both legislation and the policies of the Department. 

Senator KAUFMAN. Chief Kerlikowske, I mean, again, this is a 
great panel. I think everyone here is extremely well-qualified for 
what they’re doing and I think we’re really fortunate you’re willing 
to come here and take on what is without a doubt one of the widest 
ranging jobs in the U.S. Government. 

Can you kind of talk—all these different things that you’re doing, 
kind of what your priorities are in your new position? 

Chief KERLIKOWSKE. Thank you, Senator. I don’t think many 
people outside government and out in the field—and I’ve spent my 
whole life out in State and local law enforcement—understand the 
wide array of responsibilities that the Director’s position holds and 
the amount of authority that it holds over—over the budget, that 
setting a national drug strategy for the President of the United 
States is by far the most important task of the role. 

But then when I look at the other priorities, clearly breaking 
down the silos and—I think instead of the—Senator Murray men-
tioned that, this isn’t an either/or; it isn’t about treatment or about 
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law enforcement, it isn’t about source country eradication or about 
rehabilitation and recovery. Particularly in these incredibly dif-
ficult economic times, having people work together—and I always 
listen to them very carefully, and was listening carefully when Sen-
ator Whitehouse mentioned about everybody fully together in the 
same direction. 

I think my background and experience in that area can help to 
break down some of these things so that we don’t try and either 
arrest our way out of a problem or we don’t realize that the crimi-
nal justice system is, in fact, a significant player in bringing people 
back into recovery and back into mainstream—— 

Senator KAUFMAN. Thank you. Again, I’m going to go vote—will-
ing to take on these responsibilities. Thank you. 

Judge HAMILTON. Thank you, Senator Kaufman. 
Senator KLOBUCHAR. Chief, when we visited in my office we 

talked about drug courts and about how we both had experience 
with drug courts. I had the experience of a drug court, but its juris-
diction, I thought, was too broad in that it included gun cases and 
all kinds of things. The joke with the cops was, if you had a gun 
with you, you’d better hope you have drugs because then you could 
go to the drug court. And we changed that, actually, and as a re-
sult there was more support with law enforcement. Yet, it still took 
care of so many of our low-level drug offenses. Could you talk about 
your view of drug courts and how that would fit in nationally with 
what you want to do with your job? 

Chief KERLIKOWSKE. I can, Senator. Clearly the drug court move-
ment in this country—and I was fortunate to have been involved 
with Attorney General Reno when she persevered when moving 
that forward—first drug courts in the country, and I’ve been very 
fortunate to have officers assigned full-time to the drug court in Se-
attle. 

Having gone to drug court graduations in several cities, I can’t 
think of a more worthwhile experience, not just for a police chief 
or a sheriff, but also for a citizen to see people under the auspices 
of the right judges who are making sure that these people not only 
pay their debt back to society, but when they return back into soci-
ety they return as productive, taxpaying citizens. I’m a big fan. 

Senator KLOBUCHAR. Okay. Very good. Well, thank you. 
I have to go vote, so I’ll turn this back to Chairman Leahy. 
Chairman LEAHY. Thank you. 
Senator KLOBUCHAR. I had memorized all your key cases, Judge 

Hamilton, last night for my moment when Chairman Leahy was 
going to leave, but there was no one to tango with. 

[Laughter.] 
Chairman LEAHY. I haven’t memorized anything. 
Senator Schumer. 
Senator SCHUMER. Mr. Chairman, you don’t have to memorize 

anything, you’re the Chairman. 
[Laughter.] 
Chairman LEAHY. Very recent rumors—— 
Senator SCHUMER. Anyway, first, I want to thank you for holding 

this hearing, Mr. Chairman. 
First, about Ron Weich, I’ve worked with him very closely over 

the last several years, so has my staff, and I think we all can say 
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without reservation he’s the right person for the position of Assist-
ant Attorney General for the Office of Legislative Affairs. I say 
with pride, he’s a son of the Bronx, a product of the New York 
City—in Brooklyn, being from the Bronx is almost as good. 

[Laughter.] 
He’s a product of the New York City public school system. 
Word of his nomination made it back home. There’s a glowing 

letter of recommendation in his record from a legendary District 
Attorney of Manhattan, Bob Morgenthau, another special nar-
cotics—from the Special Narcotics Office for New York, Bridgett 
Brennon, and they have seen, as I think we all have, Mr. Weich’s 
professionalism, legal skill, and commitment to justice. 

Judge Hamilton, your record on the bench speaks for itself. I look 
forward to seeing you continue that success on the Seventh Circuit. 
And to Chief Kerlikowske, who I have also known for many years, 
particularly in your past life as Commissioner of the Police Depart-
ment of Buffalo. 

Judging from your experience, it’s clear to me that you’re the 
right person to lead ONDCP now. We’ve worked closely together. 
In fact, some of the ideas that I brought down here legislatively 
were ideas that Chief Kerlikowske had been formulating and work-
ing out in Buffalo, did a fabulous job. He knows—Gil Kerlikowske 
knows, Chief Kerlikowske knows that drug problems aren’t limited 
to New York City, Chicago, or Los Angeles. They’re real, they’re 
close to home, and they’re everywhere. 

So with the Chairman’s permission, I’d just like to ask you a cou-
ple of questions which we had talked about, Chief, that are of great 
concern to me. 

First, about cartels and gangs in Buffalo. A recent Justice De-
partment report found that ‘‘Mexican drug trafficking organizations 
maintain drug distribution networks or supply drugs to distribu-
tors in at least 230 cities.’’ 

Now, two of those cities listed were Albany, New York and Buf-
falo, New York. The DOJ explicitly, specifically identified the Gulf 
Coast cartel, one of Mexico’s most notorious cartels, as having con-
nections in Buffalo, and there’s the related problem of violent street 
gangs making their way into the area. Just a few weeks ago, we 
saw a takedown of 28 members of the Bloods street gang in Niag-
ara County, a county right to the north of Erie County, in which 
Buffalo is. 

All of this leads to the question of whether there are enough re-
sources to tackle the problem. So my first question to you is, can 
you commit to dedicating specific attention and resources to drug 
trafficking—to fighting drug trafficking organizations in places like 
Buffalo and Albany, and then what specific actions might you take? 

Chief KERLIKOWSKE. Thank you, Senator, very much. The experi-
ence in Buffalo was one that was particularly close to my heart. 
The first year I was there, we had the highest number of homicides 
ever in the history of the city, a very troubling time. Then to be 
able to leave 5 years later with a 38 percent reduction in crime, 
all that the men and women of that department did, I was im-
pressed. 

I can commit to you in a number of ways that I will work very 
hard to make sure that the appropriate resources, if I am con-
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firmed to this position, will be put onto the front lines as there are 
not only a number of HIDTAS in northwest, but having experi-
enced how important HIDTAs are at bringing State, local, and Fed-
eral law enforcement together with Federal prosecutors. Those are 
particularly important issues to me. Also making sure that we all 
understand that we can’t sever out particular things, a drug traf-
ficking organization versus a violent crime organization. They are 
so interconnected, that we need to keep those things in mind. 

The last thing I would mention to you, Senator, is that when I 
talk to all of my colleagues, whether it’s the chief in Minneapolis 
or at the farthest northern parts of our country, we know that the 
Southwest border doesn’t stop at Texas or Arizona. 

Senator SCHUMER. Right. Good. 
So you will commit to helping bring the resources needed to deal 

with these problems in Buffalo and Albany in particular? 
Mr. WEICH. If I’m confirmed, I’ll do everything possible to do 

that, Senator. 
Senator SCHUMER. Right. Okay. 
The next one is a little bit related. We talked about this at our 

meeting, too. We’re having an explosion of hydroponic marijuana 
coming down across New York’s northern border from Canada. I 
don’t know if this is affecting your State as well, Mr. Chairman; 
it may well. 

Chairman LEAHY. Yes. 
Senator SCHUMER. Last November and December, we saw two 

major drug busts in border counties. They involved 20 suspects, 
millions of dollars of drugs, all smuggled through the northern bor-
der. 

So my question to you is, why wouldn’t expanding the HIDTA 
designation to New York’s four northern counties—as you know, we 
worked, when you were a police chief, on bringing HIDTA to up-
state New York, which we did and it’s been a great success. But 
it’s in counties like Erie and Albany County, but it isn’t in the four 
northern border counties. Wouldn’t expanding HIDTA be a good re-
sponse, not only for New York but for the whole country, since this 
is a gateway by which marijuana is smuggled in, and particularly 
the fact we’ve had problems at the Indian reservation there? 

Chief KERLIKOWSKE. Senator, I think we’ve seen great success 
with HIDTAs. If I’m confirmed in this role, I can tell you that I will 
look very carefully to make sure that, as the definition of the 
HIDTAs are, for those High-Intensity Drug Trafficking Areas, that 
those finite resources in that collaboration are pot into the places 
in which we’re seeing the most transshipment of drugs, the most 
dangerous drug trafficking organizations, and I will certainly com-
mit now to that. 

Senator SCHUMER. Taking a real careful look? 
Chief KERLIKOWSKE. Yes, sir. 
Senator SCHUMER. Okay. I think when you look at it, you’re 

going to find that they belong in HIDTA. 
One other thing about this issue, and then I have one more ques-

tion. We’re always worried, Senator Leahy, myself, others who are 
on the northern border, that the southern border gets all the atten-
tion and we don’t have enough resources. Will you make sure that 
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no resources are diverted from the needed northern border activi-
ties to go to other parts of the country? 

Chief KERLIKOWSKE. Senator, one of the most important things 
I’ll be doing is—if I am confirmed in this role, will be to work very 
quickly with all of those other Federal counterparts: Border Patrol, 
Customs & Border folks, et cetera. 

Senator SCHUMER. Right. 
Chief KERLIKOWSKE. To make sure that I’m doing my job, my 

role as convener, as a collaborator, and making sure that the Presi-
dent’s policy is carried out. And clearly, I know from my experience 
in Seattle and my experience in Buffalo, that transshipment across 
the Canadian border of drugs, and of course the smuggling of other 
things, are very important issues not only to the Federal law en-
forcement colleagues, but certainly to the effect that they have on 
our communities. So, yes. 

Senator SCHUMER. Good. Thank you. 
And one final one. This is about another crime problem we have 

in upstate New York. This is meth, crystal meth, in the southern 
tier. The number of meth labs in New York has been decreasing. 
That’s good. We’ve had great help from law enforcement. We’ve all 
focused on this. There’s still a problem of meth use. This is a dif-
ferent problem than manufacturing or trafficking, but use in New 
York’s southern tier. And you know, once these people become ad-
dicted to meth it’s really hard to break. 

Will you focus on both existing programs and new programs as 
Drug Czar to help us cut down on meth use in the less densely pop-
ulated areas of the country, like New York’s southern tier? 

Chief KERLIKOWSKE. Senator, I think there’s a general feeling 
among many in law enforcement that the Federal Government was 
slow off the mark to recognize the problem of meth, and even 
though it still ranks on a national scale at a fairly low level, we 
know that in particular pockets of this country it has been an abso-
lutely devastating drug. 

If I’m confirmed, I’d like to see an ONDCP that’s more flexible, 
that’s able to move much more quickly on emerging drug threats, 
and that the important part of people that have become addicted, 
particularly, as you mentioned, the difficulty of getting someone off 
the addiction of methamphetamine, that the treatment issues and 
the rehabilitation issues are given as much of a priority as the en-
forcement issues. 

Senator SCHUMER. Mr. Chairman, thank you. And I thank all 
three of our nominees here and I think they’re a great group. 

Chairman LEAHY. Thank you. 
Judge HAMILTON. Thank you. 
Mr. WEICH. Thank you. 
Chief KERLIKOWSKE. Thank you. 
Chairman LEAHY. Judge Hamilton, I know when Senator Specter 

was here he mentioned some of your cases. He did say he didn’t 
necessarily disagree. But one was Dole v. Prosecutor, Marion Coun-
ty and Henrichs v. Bozeman, and Women’s Clinic v. Neiman. Do 
you have any of the cases that have been mentioned here that you 
want to say anything about? 

Judge HAMILTON. Thank you, Mr. Chairman. I appreciate the op-
portunity to address those concerns. The cases are all very familiar, 
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too. I could probably talk about them a long time, but I’ll try to be 
relatively brief. 

First, let me say with respect to the case of Dole v. Prosecutor, 
I believe that there may be some misimpressions about that deci-
sion. Indiana has a statute that requires sex and violent offenders 
to register periodically with law enforcement where they live, and 
work, and go to school. 

In 2008, the Indiana legislature tightened some of those require-
ments. It added, for example, requirements that sex and violent of-
fenders register with the State e-mail addresses and user names 
that they use in chat rooms. There has been no controversy about 
those provisions or the original sex offender registration provisions 
at all. None of those provisions were part of that case. 

The one provision that was at issue in that case was a new re-
quirement requiring sex offenders and violent offenders who had 
already completed all aspects of their criminal justice sentences, 
not only their prison sentences but also court supervision in the 
form of probation, parole, or supervised release, to consent to 
search of their computers and homes at any time without a war-
rant, without any individualized suspicion. 

In a fairly lengthy opinion I explained why I thought, as applied 
to those offenders who had already completed their full sentences 
and who were no longer under supervision, a requirement that 
they be vulnerable to searches of their homes and computers at any 
time, without a warrant, is contrary to the Fourth Amendment. 
There was no appeal, I should add, from that decision. The State 
of Indiana has accepted that decision. There was no appeal. 

If I could speak briefly about the case of Bozeman v. Henrichs, 
I did not hold that legislative prayer was unconstitutional. What I 
held was that, on the facts presented to me, systematically and 
pervasively, sectarian prayers from the official podium of the House 
of Representatives did violate the establishment clause. What I did, 
was apply the principles that the Supreme Court had embraced in 
a case called March v. Chambers, the Supreme Court’s venture into 
the issue of legislative prayer. 

My decision on the merits was consistent with other appellate 
courts, both in the Federal and State court systems that have dealt 
with similar practices of persistently sectarian prayer in an official 
forum. I certainly hope that the decision is not interpreted at all 
as limiting anyone’s free exercise of religion, nor is favoring any 
one religion over another. The whole idea of the establishment 
clause is that government stays neutral in matters of religion. 

As Senator Specter pointed out, the decision was reversed ulti-
mately on appeal on the issue of standing. The case came before 
me with several taxpayers objecting to the use of their tax money 
to support this practice. I applied the laws of taxpayer standing 
under the establishment clause as it existed at the time under 
then-controlling precedents the Supreme Court had—— 

Chairman LEAHY. This was before Hine v. Freedom. 
Judge HAMILTON. Precisely. When the case first went to the Sev-

enth Circuit, the Seventh Circuit, in an opinion written by Judge 
Ripple, whose retirement created the opening here, Judge Ripple 
and the panel wrote an opinion, saying, in essence, that I had de-
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cided the standing issue and the merits issues correctly and they 
left my injunction in place pending the appeal. 

While that appeal was pending, the Supreme Court decided the 
issue of Hine v. Freedom From Religion Foundation, which re-
shaped in ways that I think still remain to be worked out, the doc-
trine of taxpayer standing under the establishment clause, and 
that panel divided 2:1 on how to apply Hine standing issue there. 

Chairman LEAHY. And you did not have Hine as stare decisis in 
any form at the time you made your decision? 

Judge HAMILTON. I did not. I applied the controlling precedents 
in place at the time. With respect to the Newman decision, what 
I was doing was applying the principles adopted by the plurality 
opinion, the controlling plurality opinion in Casey v. Southeastern 
Pennsylvania. And I think it was clear that the Casey opinion left 
open the potential for a challenge to waiting period and informed 
consent laws after there was some experience with those laws. 

So there was an invitation, in essence, to parties who opposed 
such laws to develop that evidence and bring it before an appro-
priate court. I wound up being the court where that evidence was 
presented. I examined it carefully. I heard mention of the fact that 
the case took some time to decide. I would add that the case was 
brought in 1995. 

I issued a preliminary injunction against enforcement of the stat-
ute in the fall of 1995. The State did not appeal that decision. In-
stead, the case was diverted to the State courts to resolve some 
issues of State law. When it came back to Federal court, I modified 
the preliminary injunction accordingly. There was, again, no appeal 
in the preliminary injunction. My recollection is that then the par-
ties engaged in a fairly elaborate and lengthy process of discovery 
that involved complex statistical evidence. 

Professors from several universities were brought in to examine 
the statistics. My recollection is that I scheduled the trial when the 
parties told me they were ready, after they had ample opportunity 
to study the experience in other States of similar laws. I held the 
trial, accepted additional evidence that the parties wanted to sub-
mit afterwards, as well as elaborate briefs, and decided, I think, 
with appropriate speed—— 

Chairman LEAHY. That was the parties on both sides? That was 
the parties on both sides? 

Judge HAMILTON. It was. That’s my recollection, Senator. 
Chairman LEAHY. Well, do you have any other—— 
Senator SCHUMER. Yes. I just—no, I just wanted to make a com-

ment, Mr. Chairman. I regret that our colleagues are not partici-
pating here. It doesn’t bode well for moving and filling vacancies 
on the bench. You—when they were in the majority, Mr. Chairman, 
you led us. And we asked a lot of questions, we opposed certain 
nominees, but we never boycotted. 

A first nominee who is supported by the Republican Senator from 
his home State, who is known from—you know, in jurisprudence as 
a moderate, supported by a member of the Federalist Society, I just 
find it—I just have to say it’s just regrettable and I want to apolo-
gize to you, Judge Hamilton. The questions that you should be 
asked by some who might—maybe they don’t have any difficult 
questions to ask you, or they think they can’t get you on asking 
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questions so they don’t come. But I just find this—let’s put it like 
this. I think they’re off to a bad start. 

Chairman LEAHY. Well, you know, I won’t question anybody’s 
motives. I am—statistics. I would note that when the Democrats 
were in charge we moved more of President Bush’s nominees, fast-
er, than when the Republicans were in charge, to try and dem-
onstrate that we wouldn’t be partisan. I hope they’re not going to 
be partisan on this. 

We’re not going to hold this hearing—it’s going to be slightly over 
3 weeks before we have a mark-up on this, so it’ll be the first 
Thursday when we come back. I’ll keep the record open until the 
end of this week. Any one of you can add to it, but you have to sit 
here. Certainly anybody can ask any questions. I’ve been here 
longer—in the Senate longer than any member of this Committee. 
We’ve had several long—ones but I’ve never known a time, whether 
somebody was for or again, that needed more than 3 weeks to get 
the answers to my questions. 

We’ll stand in recess. I congratulate you all, and I thank you all 
for being willing to answer your Nation’s call in this way. Each one 
of you has answered the—call before and I appreciate you doing it 
again. 

[Whereupon, at 4 p.m., the hearing was adjourned.] 
[The Questionnaire and questions and answers and submissions 

for the record follow.] 
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